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Summary 
The purpose of IHL is to protect civilians and provide obligations that parties to the conflict are 
to adhere to. These obligations in case of a non-international armed conflict emanate from 
Common Article 3, Additional Protocol II and customary international humanitarian law. The 
reason for the imposition of these obligations on the parties to the conflict is for the need to 
protect the civilian population against the effects of hostilities which mostly are women and 
children. As the conflict in Somalia has gone on for too long, IHL plays an important role in 
protecting civilians. As the Geneva Conventions regulate armed conflicts together with its 
Additional Protocols they set out the requirements for the treatment of those not taking part in 
hostilities. In direct contravention of the Geneva Conventions by the parties to the conflict, the 
persons not taking part in hostilities have been the victims of attacks by armed groups. 
Even though armed groups have obligations, breaches have continued to occur resulting in 
impunity and perpetrators of violence have gone unpunished and there is need to close the 
accountability gap in respect of holding armed groups accountable in Somalia. The aim of this 
research is to assess how armed groups in Somalia can be held accountable for the atrocities 
they have committed. In an attempt to close the gap the researcher discusses the obligations 
that armed groups have, and when these obligations are breached many result in criminal 
accountability in respect of war crimes. It is also stated in the research that a State has an 
obligation to prosecute those in breach of IHL obligations. For prosecution to be possible in 
Somalia there is need for the Federal government of Somalia to adopt new legislation to enforce 
the justice system in the attempt to hold armed groups accountable and where possible to also 
utilise available courts as it is difficult and expensive to establish a tribunal. To end impunity 
armed groups are to be held accountable. 
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Chapter one 
INTRODUCTION 
1 1 Introduction 
Numerous internal armed conflicts have plagued Africa for the past two decades. One of the 
most protracted conflicts is the war in Somalia, which has led the country to a failed State after 
the government of Siade Barre collapsed in 1991. All parties to the Somali conflict are 
responsible for breaching the principles of International Humanitarian Law.1 As such, this paper 
seeks to assess how the parties, especially the armed opposition groups, can be held 
accountable.  
The research looks at the challenges faced in protecting civilians under IHL. It examines why 
the law has failed to protect civilians in Somalia in spite of Article 4 of the International Covenant 
on Civil and Political Rights,2 which states that non-derogable rights shall be guaranteed even in 
times of war. 
The research further distinguishes between armed conflicts which are of an international nature 
and internal armed conflicts. Somalia has several groups which have been fighting each other 
including Al-Shabaab. The primary duty of the enforcement of IHL rests upon the State, Somalia 
as an unstable State with continuous lawlessness, is unable to bring perpetrators of war crimes 
against civilians to justice under the national criminal law system. Somalia has been accepted 
as a failed state as result of the power struggle that ensued when Barre’s government fell.3 The 
government in control faded as a result of clan hostilities targeted at civilians in violation with 
requirements of International Human Rights and International Humanitarian Law. As the power 
struggle continued so did the regime of lawlessness. The purpose of the research is to assess 
how armed opposition groups are to be held accountable for their breach of obligation in terms 
of IHL rules.4 
                                                          
1         Hereafter referred to as IHL. 
2         Hereafter referred to as ICCPR. 
3 Somalia: Where a State isn’t a state (no date)http://fletcher.tufts.edu/_Fletcher-
Forum/~/media/Fletcher/Microsites/Fletcher%20Forum/PDFs/2011summer/Pham_FA.ashx (accessed on 
2012-11-06) 133. 
4 The First Geneva Convention for the Amelioration of the condition of the Wounded and Sick in Armed Forces 
in the Field, (Geneva Convention I) of August 12, 1949 Common Article 3 states the obligations that parties to 
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1 2 Background 
Somalia has remained in a civil war and without a functioning government since the fall of the 
Siad Barre regime in 1991.5 Conflict intensified and unlawful killing of civilians increased after 
Ethiopian armed forces entered Somalia at the end of 2006 to help the Transitional Federal 
Government6  fight against several armed opposition groups from whom it has been seeking to 
regain territorial control.7 The TFG has often been challenged by Islamic opposition groups and 
seen by most Somalis as illegitimate.8 Civilians have constantly been the object of attack9 and in 
other instances are used as shields to the parties to the conflict.10 The TFG as a recognised 
government has not been able to protect civilians. 
As civilians continue to be exposed to the consequences of war, the armed groups continue 
using unlawful methods in their fighting.  Places of civilian life have not been safe as towns and 
markets have become the target areas of bombardment and hospitals have not been spared.11 
On 10 December 2011, a nutritional centre run by the Somalia Red Crescent Society in the 
southern Somalia town of Bardera was hit by an air strike.12 According to Common Article 3 to 
the Four Geneva Conventions, attacks on civilian objects are prohibited13 and the humane 
                                                                                                                                                                                           
the conflict have as to the treatment of people (humane treatment), respect for the wounded and sick, 
prohibition of violence to life, the treatment of people whose liberty is restricted and Judicial Guarantees (penal 
Prosecution). They are also stated in the Second Additional Protocol to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), of 8 June 
1977, Articles 4, 5, 6, 7,13, 14, 15 and 18. 
5          Since Election in September 2012 there is the Federal government of Somalia. 
6          Hereafter referred to as TFG. 
7 Amnesty International, “Somalia: Amnesty International calls for accountability and safeguards on arms 
transfers to Somalia’s Transitional Federal Government” August 2009 
http://www.amnesty.org/en/library/asset/AFR52/007/2009/en/0cca0537-3a7b-47b8-822b- 
1fd0022beee7/afr520072009en.html (accessed on 2012-03-22); The signing of the Agreement between the 
Transitional Federal Government of Somalia (TFG) and The Alliance for the Re-liberation of Somalia (ARS) to 
which regional groups and other countries signed recognising the TFG as a Government 
http://unpos.unmissions.org/Portals/UNPOS/Repository%20UNPOS/080818%20-
%20Djibouti%20Agreement.pdf  (accessed on 2012-09-28)1. 
8 Barber “Facilitating HumanitarianAssistance in InternationalHumanitarian Law and Human RightsLaw” 200991 
International Review of the Red Cross 375;International Crisis Group, Somalia: To Move beyond Failed state, 
Africa Report 147, 23 December 2008, 2. 
9 The Rome Statute of the International Criminal Court defines attack in Article7(2) (a) as "Attack directed 
against any civilian population" means a course of conduct involving the multiple commission of acts against 
any civilian population, pursuant to or in furtherance of  a State or organizational policy to commit such attack. 
10 Henckaerts and Doswald-Beck Customary International Humanitarian Law 2005 2298 (Report pursuant to 
paragraph 5 of Security Council resolution 837 (1993) on the investigation into the 5 June 1993 attack on 
the UN forces in Somalia conducted on behalf of the UN Security Council (§ 2351)). 
11        The Geneva Convention I. 
12 ICRC Somalia “Red Crescent nutritional Hit by air strike”http://www.icrc.org/eng/resources/documents/news-
release/2011/somalia-news-2011-12-11.htm (accessed on 2012-03-22); Red Crescent is a protected emblem in terms 
of Article 38 of the Geneva Convention I, it indicates neutrality. 
13        Henckaerts and Doswald-Beck Customary IHL, rule 7 149. 
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treatment of people14 is upheld. In this instance, parties to the conflict breached their obligation 
to respect civilians and civilian objects.  
The International Committee of the Red Cross and the Somalia Red Crescent Society15 
reminded parties to the conflict that civilians and civilian objects must be respected and 
protected at all times in accordance with IHL.16 The United Nations Security Council and United 
Nations Commission on Human Rights have not been quiet on this. They have often called 
parties to the conflict to fully respect the applicable provisions of IHL, including Common Article 
3.17 
For IHL to be applicable there must be an armed conflict. Armed conflict occurs when there is a 
resort to arms in the course of fighting.18 In non-international armed conflict it is government 
forces fighting with armed opposition groups or armed opposition groups fighting themselves 
within a state. Armed conflict was defined in the case of Prosecutor v. Tadic (Appeal on 
Jurisdiction): 
“An armed conflict exists whenever there is resort to armed force between states or protracted 
armed violence between government authorities and organised armed groups or between such 
groups within a state. IHL applies from the initiation of such conflicts and extends beyond the 
cessation of hostilities until a general conclusion on peace is reached; or in the case of internal 
conflicts a peaceful settlement is achieved. Until that moment IHL continues to apply in the whole 
territory of the warring states or, in the case of internal conflict, the whole territory under control of a 
party, whether or not actual combat takes place there.”19 
In a world where methods of war are changing and there are armed conflicts in some parts, 
civilians have been caught in between the conflict as they do not receive the full protection of 
the law, domestically and internationally. For a conflicted region like Somalia where the 
government has not been able to protect civilians because it is a weak government, respect for 
IHL becomes increasingly important. In response to the problems that civilians experience 
during armed conflicts, various rules have been devised and treaties have been adopted by 
States in order to govern and regulate the conduct of hostilities. According to the preamble to 
                                                          
14        The Geneva Convention I. 
15        Hereafter ICRC and SRCS. 
16 ICRC “Somalia: Red Crescent nutritional centre hit by airstrike”http://www.icrc.org/eng/resources/documents/news-
release/2011/somalia-news-2011-12-11.htm (accessed on 2012-03-22). 
17     UN security Council Res. 794 (1992) 4 December, 3, 1992 on Somalia; ZegveldAccountability of Armed 
Opposition Groups in International Law (2002) 11. 
18 Prosecutor v Tadic (decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-AR72 2 
October 1995 70. 
19        Prosecutor v Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) 70. 
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the four Geneva Conventions, states have the obligation to protect its civilians from the horrors 
of war and to protect individuals against life threatening violence.20 
The contemporary conflict in Somalia is no different. Somalia is a party to the four Geneva 
Conventions of 1949; therefore the Conventions are applicable to the conflict together with its 
Additional Protocols of 1977. Article 1 of Additional Protocol II defines a non-international armed 
conflict as “conflict which takes place in a territory of a high contracting party between its armed 
forces and dissident armed forces or other organised armed groups”.21 Somalia is however not 
a signatory to the Additional Protocol II and Article 1 of Additional Protocol II is only applicable to 
conflicts that take place in the territory of a signatory state.22 In the study conducted by the 
ICRC on Customary Law, it is stated that Additional Protocol II has had a far-reaching effect on 
this practice and, as a result, many of its provisions are now considered to be part of customary 
international law.23 
Violations of IHL have been reported since the start of the war and to this effect, IHL is 
applicable and Common Article 3 specifically because it governs conflict not of an international 
nature. The conflict in Somalia can be classified as ‘classical’ non-international armed conflict. 
This is where there is a failed state and parallel occurrence of non-international armed conflict 
between two or more organized groups along with international armed conflict.24 The distinction 
is important because Article 8 of the Statute of the International Criminal Court also 
distinguishes between crimes in international armed conflict and non-international armed 
conflict.25 
As governed by Common Article 3, non-international armed conflicts are wars fought between 
state armed forces and non-state armed groups26 (armed opposition groups fall in this 
category). As a party to the Geneva Conventions, Somalia has a legal obligation to ensure the 
protection of civilians and it is bound by such rules, in respect of Article 1 as “states party to the 
                                                          
20        Preamble to the Four Geneva Conventions of 1949. 
21 Protocol Additional to the Four Geneva Conventions of 1949, and Relating to the Protection of Victims of Non-
international Armed Conflict (Protocol II) of 8 June 1977. 
22 Sassoli, “Transnational Armed Groups andInternational Humanitarian Law” Harvard University Occasional 
Paper Series 2006 8-9. 
23 Henckaerts“Study of International Humanitarian Law: A Contribution to the Understanding and Respect for the 
Rule of Law in Armed Conflict” 2005 87 IRRC 188. 
24        Pejic“The protective Scope of Common Article 3: More than meets the eye” 201193 IRRC194.  
25        Werle, Principles of International Criminal Law (2009) 369.  
26        Article 3 of the Geneva Convention I. 
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convention must respect and ensure respect for the convention”.27 Armed opposition groups 
ought to be held accountable for their continued breach of international law obligations. 
With specific reference to international armed conflict, Article 2 of the Geneva Convention states 
that “the present Convention shall apply to all cases of declared war or of any other armed 
conflict which may arise between two or more of the High Contracting Parties, even if the state 
of war is not recognized by one of them”.28 This paper focuses on non-international armed 
conflict, and on how armed opposition groups can be held accountable when they are in breach 
of IHL. 
The war in Somalia has not been any different from any modern wars which have been fought. 
Like Afghanistan, Somalia has been a ground for terrorist activities due to lack of central 
government. Even though Somalia has had a Transitional Federal Government since 2006, the 
abuses by armed opposition groups have continued because the government has not been able 
to provide protection to civilians as obliged by the preamble.29 As per Human Rights watch 
findings: 
“Civilians have borne the brunt of the fighting between many parties to the Somali conflict. The 
TFG, Al-Shabaab, AMISOM, the Ethiopian troops-supported-pro TFG militias Ahlu Sunna Wal 
Jama’a and Ras Kamboni and Kenyan supported militias. There have been serious violations of 
IHL (the laws of war) by the parties to the conflict, including indiscriminate shelling of civilian areas 
and infrastructure, arbitrary arrests and detentions, and summary killings. The conflict has had an 
unquantifiable impact on the ability of civilians fleeing drought-affected areas to find assistance 
across the border in Ethiopia and Kenya either by blocking their way out or, in the case of Al-
shabaab, the deliberate prevention of people from leaving.”30 
Common Article 3 also extends the scope of obligation that the armed opposition groups have. 
They are to protect those not taking part in the conflict and treat them humanely. The Article 
states: “Persons taking no active part in the hostilities, including members of armed forces who 
have laid down their arms and those placed 'hors de combat' by sickness, wounds, detention, or 
any other cause, shall in all circumstances be treated humanely.”31 But civilians in the Somali 
war have not been treated humanely; they have constantly been objects of attack. For example, 
                                                          
27        Article 1of the Geneva Convention I. 
28        Article 2 of the Geneva Convention I. 
29        Additional Protocol II. 
30 Human Rights Watch “You Don’t Know Who to Blame, War Crimes in Somalia” August 2011 
http://www.hrw.org/sites/default/files/reports/somalia0811webwcover.pdf(accessed 2012-01-23). 
31        The Geneva Convention I of 1949. 
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in 2010 a hospital was attacked in Keysaney North of Mogadishu, and it caused damage to the 
structure, killing one patient and wounding another.32 
Common Article 3 to the Geneva Conventions is applicable where there is an armed conflict not 
of an international nature. It states that: “In the case of armed conflict not of an international 
character occurring in the territory of one of the High Contracting Parties, each Party to the 
conflict shall be bound to apply, as a minimum, the following provisions.”33 Parties to the conflict 
are bound by the rules of IHL as Common Article 3 is applicable to both parties to the conflict 
and they have an obligation to respect and protect people under their control. Somalia is a party 
to the four Geneva Conventions therefore the obligations are extended to armed opposition 
groups. 
As armed opposition groups are bound by the rules of IHL in non-international armed conflict 
due to a state being party to the Conventions, they have obligations similar to that of a state to 
respect the laws of war. Common Article 3 and Additional Protocol II lay down the obligations of 
the parties to the conflict which are to be respected at all times. The laws of war bind individuals 
regardless of whether or not they are state agents.34 If the parties fail to respect such obligations 
then it is a breach of obligations and the parties could be held accountable for the breach in IHL 
as well as International Criminal Law. Provost states that “imposition of obligations directly on 
individuals appear in two ways, when the act is carried out by a non-combatant during an armed 
conflict and when impugned behaviour is that of irregular combatant not linked to the state.”35 In 
the Akayesu judgement, the court noted that individuals could be found guilty of war crimes 
even if they are not members of the military or government officials.36  
1 3 Statement of the problem 
Al-Shabaab has committed atrocities against civilians of unimaginable proportions. For 
example, schools have constantly been the ground and the centre for many violations of laws of 
war. Al-Shabaab, specifically has used schools in breach of its intended civilian purpose. Other 
schools are ground for military activities, making them, even though they have civilians among 
them to be object of attack. Apart from actual violence against civilians, another example of war 
                                                          
32 ICRC Somalia “Somalia: Shelling of Mogadishu’s Keysaney Hospital Continues despite ICRC pleas” July 2010 
http://www.icrc.org/eng/resources/documents/news-release/2010/somalia-news-010710.htm(accessed on 22 
March 2012). 
33        The Geneva Convention I. 
34        Provost International Human Rights and Humanitarian law (2002) 87. 
35        Provost International Human Rights78. 
36        Prosecutor v Akayesu (Judgement) ICTR-96-4-T 2 September 1998630-634. 
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crimes is the issue of blocking humanitarian aid and the restriction of aid workers which makes it 
difficult for aid to be delivered. 
As a State with a legal system which has not been effective, victims of war continue to suffer 
while the perpetrators are not brought to justice. It is for this reason that this research intends to 
examine how such perpetrators of violence can be brought before a competent court or tribunal, 
in an on-going conflict. For example, jurisdictions such as Rwanda and the Democratic Republic 
of Congo perpetrators who breached the 1949 Geneva Conventions have been brought before 
international and local courts, in order to prevent the continuation of violations.  
Human Rights Watch has detailed accounts of indiscriminate violence against civilians that have 
been targeted with small arms, mortar, artillery and rocket attacks, and been used as human 
shields.37 The armed opposition groups involved in fighting routinely fail to distinguish between 
civilians and military targets and use disproportionate methods.38 In the Blaskic judgement, it 
was stated that targeting civilians or civilian property is an offence when not justified by military 
necessity.39 The Appeals Chamber underscores that there is an absolute prohibition on 
targeting of civilians in customary international law.40 
Amnesty International in March 2009 reported direct, indiscriminate or disproportionate attacks 
on civilians, which resulted in an estimated 40 deaths and at least 241 injuries in Mogadishu.41In 
August and September 2009, an Al-Shabaab offensive in Mogadishu resulted in high civilian 
casualties and new displacements. The UN High Commissioner for Refugees (UNHCR) 
estimated 230 civilians were killed, and 400 were injured.42 
Armed opposition groups have also used the method of starvation of civilians which is 
prohibited.43 Somalia has experienced drought for most of its civil war, and many aid workers 
                                                          
37 Human Rights Watch “So much fear! War Crimes and Devastationof Somalia” December 2008 
http://www.hrw.org/sites/default/files/reports/somalia1208web.pdf (accessed on 2012-03-22) 35. 
38 AM &AM CG [2008] United Kingdom Asylum and Immigration Tribunal 009 175 available at 
http://www.unhcr.org/refworld/pdfid/4934f7542.pdf (accessed on 2012-05-05) 49. 
39        Prosector v Blaskic ICTY (Trial chamber) IT-95-14-T 3 March 2000 180. 
40 Prosecutor v. Blaskic ICTY Appeals Chamber IT-95-14-A 29 July 2004 109; Article 51(4) of Additional Protocol 
to the Geneva Conventions of 12 August 1949 Relating to the Protection of Victims of International Armed 
Conflict (Protocol I), 8 June 1977; Henckaerts and Doswald-Beck Customary I HL rule 11 247. 
41 Somalia: Civilians Pay the Price of Intense fighting in Mogadishu, Amnesty International, 4 March 2009, AFR 
52/002/2009 March 2009 http://www.amnesty.org/en/library/asset/AFR52/002/2009/en/17afe5f3-e8b5-4eea-
9655-3e564307c532/afr520022009en.pdf (accessed on 2012-05-14) 1. 
42 2010 Human Rights Reports: Somalia April 2011 http://www.state.gov/j/drl/rls/hrrpt/2010/af/154369.htm 
(accessed on 2012-05-14). 
43 Article 14 of Additional Protocol II Starvation of civilians as a method of combat is prohibited. It is therefore 
prohibited to attack, destroy, remove or render useless, for that purpose, objects indispensable to the survival 
of the civilian population, such as foodstuffs, agricultural areas for the production of foodstuffs, crops, livestock, 
drinking water installations and supplies and irrigation works. 
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have been unable to deliver aid to the desperate population of displaced people because of 
blockage by armed groups. In 1991 when UN relief agencies left, most aid agencies were 
(others are still) operating in an insecure environment like Somalia. The ICRC in 1991 hired 
armed protection for the first time but some of them turned against them.44 
Conflict insecurity and restrictions on access for humanitarian organisation have also fuelled a 
humanitarian and food crisis in Somalia which worsened in 2011.45 In November 2011, Al-
Shabaab banned 16 international aid organisations, including several UN agencies, from 
operating in areas under its control.46 The Somalia NGO Safety and Preparedness Support 
Program reported that in 2008 there were a total of 146 incidents directly involving humanitarian 
agencies or their personnel, with 36 humanitarian staff killed, 17 injured and 28 abducted.47  
Humanitarian personnel in Somalia are targeted by all parties to the conflict.48 The majority of 
the victims are killed in targeted attacks.49 Primary motivation for the attacks includes financial 
gain, and a desire on the part of opposition groups to eliminate people seen as spies for the 
TFG or for the Ethiopian military.50 Threats against humanitarian workers, once overt and 
understandable, have been gradually, but consistently replaced by more covert threats which 
now deliberately target both international and local humanitarian staff. These include, staff 
detention, staff kidnapping, staff assassination, and improvised explosive device targeting.51 
The prohibition of direct targeting of civilians enshrined in customary international law is binding 
on armed groups that are parties to the conflict.52 The Security Council stresses that armed 
opposition groups are obliged to respect IHL.53 The practice of ad hoc tribunals and ICC statute 
underline the principle of direct responsibility of armed groups for violation of IHL.54 
As the state of Somalia collapsed, so did the protection of civilians from the consequences of 
war. Somalia has had no central government and no proper justice system to hold perpetrators 
                                                          
44        Von Lipsey Breaking the Cycle; A Frame for Conflict Intervention (1997) 134. 
45 Amnesty International “Document-UK conference on Somalia must Prioritise the protection of civilians and 
Human rights, Media briefing AFR 52/002/2012 February 2012 
http://www.amnesty.org/en/library/asset/AFR52/002/2012/en/991888f8ef9140ef99935c98697932cf/afr5200220
12en.html (accessed on 2012-05-14). 
46 Security Council Report December 2011http://www.securitycouncilreport.org/monthly-forecast/2011-
12/lookup_c_glKWLeMTIsG_b_7886221.php?print=true(accessed on 2012-05-14). 
47        Barber 2009 IRRC 379. 
48        Barber 2009IRRC 380. 
49 UN Office for the Coordination of Humanitarian Affairs, Somalia: Situation Report No. 50, 19 December 2008. 
50        Barber 2009 IRRC 380. 
51        Barber 2009IRRC 380. 
52        Report of the Secretary General  UN.Doc.S/2001/331 30 March 2001 48; UN.Doc.S/2004/431 41-42. 
53        Security Council  Resolutions 1564 18 September 2004 and 1574 19 November 2004. 
54        UN.Doc.S/2001/331 30 March 2001 48; UN.Doc.S/2004/431 41-42. 
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of violence accountable, as such, violation of IHL continues.55 As IHL aims to enforce 
compliance and protection of civilians on a national level by criminalising violations of the rules 
of IHL, Somalis’ legal system has not given effect to this as it is a failed state with no proper 
legal system to punish war criminals. 
Armed opposition groups are included in Common Article 3 and as party to the conflict they are 
subject to the rules imposed by the article and other customary rules. Somali armed groups 
have been in breach of the rules of IHL and often no action is taken against them. Civilians have 
been victims of the breaches including victims of war crimes56 and have had no redress against 
such groups or individual violators as they do not have a proper justice system which they can 
insist that their rights be protected as required by Common Article 3. 
The growth of non-state violence is a result of the climate of lawlessness and state collapse. 
This has seen school children become victims of such lawlessness. They are now victims of war 
and are prone to attacks by the armed groups because there is no proper government to punish 
violators of laws applicable in armed conflict.57 As school learners and teachers are civilians, 
such attacks are prohibited in terms of the customs of war.58 Al-Shaabab has used school 
grounds to launch artillery attacks on opposing forces, sometimes with students and teachers 
inside.59 Armed groups, more specifically Al-Shaabab, have successfully undermined peace 
accords to perpetuate armed conflict, others have acted only to undercut local efforts to improve 
law and order and reduce criminality.60 
The Rome Statute,61 the international treaty which established the International Criminal Court 
in 2002, specifically includes the breach of laws of war as a war crime62 in both international and 
                                                          
55       There was the TFG since 2004 and with the elections in September 2012 there is a Federal government of 
Somalia. 
56 Article 8 (a) of the Rome Statute defines “war crimes” as grave breaches of the Geneva Conventions of 12 
August 1949, namely, any of the following acts against a person or property protected under the provisions of 
the relevant Geneva Convention: wilfully killing, torture or inhumane treatment, destruction and appropriation of 
property… and taking of hostage. (b) Other serious violations of the laws and customs applicable in 
international armed conflict. 
57      Henckaerts and Doswald-BeckCustomary IHL Rule 7 25 and Rule 9 32; Human Rights Watch “Schools and 
Armed Conflict: A Global Survey of Domestic Laws and State Practice Protecting Schools from Attack and 
Military use” July 2011. http://www.hrw.org/sites/default/files/reports/crd0711webwcover.pdf (accessed on 
2012-05-25) 18. 
58 Human Rights Watch “No Place for Children, Child Recruitment, Forced Marriages and Attacks on Schools in 
Somalia” February 2012 http://www.hrw.org/sites/default/files/reports/somalia0212ForUpload.pdf (accessed on 
2012-05-24) 62. 
59 Human Rights Watch “Schools and Armed Conflict a Global Survey of Domestic Laws and State 
Practice”http://www.hrw.org/sites/default/files/reports/crd0711webwcover.pdf (accessed on 2012-05-25) 18. 
60 Menkhaus “Governance without Government in Somalia Spoilers, State Building, andthe Politics of 
Coping”2006/07 31 International Security 74–106. 
61        Rome Statute of the International Criminal Court (hereafter Rome statute). 
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non-international armed conflicts.63 A war crime is committed during and in connection with an 
armed conflict under specially favourable conditions, created by war facilitating its 
commission.64 In the Tadic case, it was established that there must be a link between the 
criminal act and the armed conflict.65 The Kunarac case distinguishes a war crime from a 
domestic offence in that war crime is shaped by or dependent upon the environment of armed 
conflict in which it is committed.66 In establishing a link in the Akayesu case, the ICTR67 took into 
consideration participation in the attacks against civilians and the fact that the victims were 
persons protected under Common Article 3 and Additional Protocol II.68 
The continued conflict in Somalia has also seen the violations of the rule of IHL as children 
(mostly boys) have been targets in the recruitment process of soldiers by armed groups. 
Furthermore, girls have been abducted and forcibly raped or made to carry out duties for the 
armed groups, schools have been attacked and families have been killed or persecuted for 
protecting their children. Civilians also commit these crimes.69 For civilian liability there has to be 
a link to the party participating in the armed conflict to hold them responsible for war crimes.70 
1 4 Research questions 
The main question that this research intends to answer is how to close the accountability gap in 
Somalia for perpetrators of war crimes. In order to answer this question, the research addresses 
the following subsidiary questions: 
(a) How AOGs in general can be brought to justice in an on-going conflict by considering their 
international law obligations;  
(b) What  the impact  of the armed conflict is on women and children; and 
(c) What the responsibility of the Somali Government is, in bringing perpetrators of war crimes 
to justice.  
                                                                                                                                                                                           
62 A war crime is any act of violence qualified as a crime committed during and in connection with a war under 
specifically favourable condition created by war and facilitating its commission; Lachs War crimes an attempt to 
define the issue (1945) 100; La Haya War Crimes in Internal Armed Conflicts (2008) 104. 
63        Article 8 (a)(b) and (c) of the Rome Statute. 
64        La Haye War Crimes110. 
65        Prosecutor v. Tadic (Trial Judgement, opinion and judgement) 1997-05-07 IT 94-I-T 572.  
66        Prosecutor v. Kunarac, Kovac and Vukovic Appeal Judgement IT-96-23-A  120 June 2002 58. 
67        International Criminal Tribunal for Rwanda (hereafter in after referred as ICTR).  
68        Prosecutor v Akayesu Appeal Judgement ICTR-96-4-T 2 September 1998 582. 
69        La Haya War crimes 115. 
70 Arnold “The liability of civilians under international humanitarian laws of war crimes provisions” 2005 5 
Yearbook of International Humanitarian Law (YbIHL) 344-359. 
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1 5   Aims and objectives 
This research seeks to examine how perpetrators of violations in the Somali armed conflict can 
be held accountable for the atrocities committed since the beginning of the civil war in 1991. To 
hold armed opposition groups accountable they need to be regarded as subjects of international 
law.71 As Common Article 3 of Geneva Conventions binds the parties to the armed conflict, 
armed groups bear the obligations to respect the rules of IHL to which they can be held 
accountable if in breach. States have admitted that Common Article 3 could bind large insurgent 
bodies that could be acknowledged as a de facto government.72 The Tadic case formulated the 
minimum conditions for accountability of armed groups under international law.73 As such, the 
study also examines armed opposition groups obligations in terms of IHL, specifically Common 
Article 3, and how they can be held accountable if in breach of such obligations. The goal is to 
provide recommendations on how armed opposition groups in Somalia can be held accountable 
for the on-going non-international armed conflict. 
To be able to look at the issue of accountability, obligations as imposed by IHL on armed groups 
are discussed. IHL imposes obligations on humane treatment, judicial guarantees and methods 
and means of warfare which are to be employed in order for the population of civilians to be 
protected. In the Advisory opinion in the Nuclear Weapons case, the International Court of 
Justice stated that: “states must never make civilians object of attack and must consequently 
never use weapons that are incapable of distinguishing between civilians and military targets.”74 
This research looks at war crimes committed specifically in Somalia and the armed opposition 
groups breach of obligations. Since the Rome Statute gives jurisdiction to the court to prosecute 
such perpetrators for crimes committed,75 the ICC has universal jurisdiction76 in terms of which 
they can hold such law violator’s individually responsible if the state is party to the statute or if 
                                                          
71        Zegveld Accountability of Armed groups133. 
72        ZegveldAccountability of Armed groups 134-135. 
73 Tadic (Jurisdiction) 19. An armed conflict exists whenever there is resort to force between states or protracted 
armed violence between government authorities and organised armed groups or between such groups within a 
state. 
74 Advisory Opinion on the Legality of the Threat or Use of Weapons 1996 International Court of Justice 257; 
Dinstein The Conduct of Hostilities under the Law of International Armed conflict (2010) 62. 
75       Articles 49, and 50 of the Geneva Convention I; Article 129 of the Geneva Convention III; Article 146 of the 
Geneva Convention IV; Articles 85 and 86(1) Additional Protocol I; Rome Statute Article 12(1) and (3) a state 
becomes a party to this statute thereby accepts the jurisdiction of the Court and a state not party to the Statute 
may by declaration lodged with the registrar, accept the exercise of jurisdiction by the court; Art. 13 (2) the 
court may exercise its jurisdiction if a situation in which one or more of such crimes appears to have been 
committed is referred to the prosecutor by  the Security Council. 
76        Article 5 of the Rome Statute. 
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there is referral by the UN Security Council.77  Somalia is not a Party to the Rome statute; 
therefore the ICC has no jurisdiction over non states party. However, the statute makes 
provision for the referral of crimes committed.78 To date there has been no referral of Somali 
cases by the UN Security Council to the ICC.79 In Resolutions 794 and 814, UN Security 
Council reiterated that those responsible for IHL violations would be held individually liable.80 
Individual criminal responsibility for violations of the laws of war and customs of war has been 
recognised for some time in customary law.81 In the efforts to manage the armed opposition 
groups they must be held accountable for their crimes that have been committed against 
undefended civilian population.82 The Djibouti Peace agreement also gave the UN Security 
Council mandate to maintain peace and security.83 The reason for holding them accountable as 
stated in the case of Erdemovic is to prevent the future violation.84 
1 6 Research methodology 
Collection of data through review of relevant literature constitutes the basis for this research 
which will be critically analysed. Both primary and secondary sources will be used. International 
treaties, for example the four Geneva conventions and its Additional Protocols, will be used as 
primary sources. Furthermore, the research will look at the statutes which created the ad hoc 
tribunals85 and cases from the jurisprudence of the UN tribunals; especially the two adhoc 
tribunals of International Criminal Tribunal for Rwanda and the International Criminal Tribunal 
for the former Yugoslavia, and other judgements from the ICC and Special Court for Sierra 
Leone (SCSL). Articles,86 academic writings, United Nations Security Council resolutions, as 
                                                          
77        Article 25 of the Rome statute. 
78        Article 13(2) of the Rome Statute. 
79 Alasow, Violations of the Rules Applicable in Non-International Armed Conflictand their Possible causes: the 
Case of Somalia (2010) 219. 
80 United Nations Security Council Resolutions S/RES/794 (1992), 3 December 1992 and S/RES/814 (1993) 16 
March 1993. 
81        Provost International Human Rights 104. 
82        Menkhaus, International Security, 74–106. 
83 Djibouti Peace Agreement http://unpos.unmissions.org/Portals/UNPOS/Repository%20UNPOS/080818%20-
%20Djibouti%20Agreement.pdf (accessed on2012-07-22) 2. 
84        Prosecutor v Erdemovic (Sentencing judgement) IT-96-22-T 29 November 1996 64-66. 
85     Statute of the International Tribunal for the Prosecution of Persons Responsible for Serious Violations of 
International Humanitarian Law Committed in the Territory of the Former Yugoslavia since 1991; Statute of the 
International Tribunal for the Prosecution of Persons Responsible for Genocide and other Serious Violations of 
International Humanitarian Law Committed in the territory of Rwanda and Rwandan citizens responsible for 
genocide and other such violations committed in the territory of neighbouring States between 1 January 1994 
and 31 December 1994 and Agreement between the United Nations and Government of Sierra Leone on the 
Establishment of the Special Court of Sierra Leone (16 January 2002). 
86        International Review of the Red Cross. 
13 
 
well as resolutions of UN General Assembly and reports87 of other international organisations, 
such as the ICRC, will constitute secondary literature sources. 
1 7 Limitations of the Study 
Common Article 3 lists obligations that parties to the conflict are to respect. When the provision 
is breached it results in the application of different International Law regimes. Therefore, the 
research will be limited to the study of accountability of armed opposition groups in non-
international armed conflict and not state responsibility per se, as Common Article 3 gives 
obligations to respect IHL to both parties to the conflict,88 and the rules in Common Article 3 
reflect the elementary consideration of humanity. 
The research focuses on holding armed groups accountable for the violation of the laws 
applicable during armed conflict. In the Appeals Chamber of the ICTY it was stated that: “the 
rules contained in Common Article 3 are quintessence of the humanitarian norms contained in 
the Geneva Conventions as a whole.”89 Consideration for humanity is protected in terms of 
IHRL and IHL (Common Article 3 and Additional Protocol II), therefore limiting the study in 
accordance with the two regimes of international law (IHRL and IHL). While International 
Criminal Law is also applicable, the study does not deal with all facets of this branch of law, 
except where dealt with under criminal responsibility and types of war crimes committed in 
Somalia. 
1 8 Chapter outline 
Chapter one consists of the introduction and background to the research. The chapter details 
the research problem, and the research methodology, and it discusses in brief the chapters to 
be discussed in the research. It provides a definition of armed conflict with reference to the 
decision of the ICTY and states the distinction between armed conflict of an international and 
that of non-international nature. It also looks at the laws applicable in non-international armed 
conflict and armed groups having obligations beyond IHL by human rights law. 
 
Chapter two will provide a detailed discussion on the obligations of armed opposition groups. 
The Chapter will analyse provisions of Article 3 Common to the Geneva Conventions and 
                                                          
87       Amnesty International; Human Rights watch; ICRC; reports of the Secretary General. 
88       The Geneva Convention I. 
89       Prosecutor v Delalic, Mucic, Delic and Landzo(Judgement) IT-96-21-A 20 February 2001 140. 
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Additional Protocol II to identify the obligations contained in the two international instruments. 
The obligations flow from IHL and IHRL, therefore, rules of IHRL are applicable in armed conflict 
except where derogation is permitted.90 It will further look at the protection in terms of 
international human rights law as reflected in a number of international human rights treaties 
and in customary international law.91 
 
Chapter three shall discuss the concept of “accountability” of armed opposition groups in the on-
going conflict in Somalia. It will further explore how armed opposition groups can be brought to 
justice by the enforcement of individual criminal responsibility and where possible the group 
responsibility. The issue of accountability shall be analysed taking into consideration the 
contributions of the international tribunals. One of the most important legal obligations arising 
from violations of international human rights and humanitarian law is the obligation to ensure 
accountability for those violations.92 This entails a duty to prosecute and the duty to “investigate 
violations effectively, promptly, thoroughly and impartially and, where appropriate, take action 
against those allegedly responsible in accordance with domestic and international law.93 
 
Chapter four focuses on a discussion of breach of obligations by armed opposition groups in 
Somalia which constitutes war crimes. It will specifically look at the breach of obligation on the 
protection of women and children which have for the duration of the conflict been victims of 
lawlessness. As violations of international humanitarian law constitute crimes under 
international criminal law, so other bodies of law, such as the Rome Statute of the International 
Criminal Court, could, therefore, also be applicable.94  The Rome Statute in its Article 8 lists war 
crimes but the main focus of this research is protection of women and children by prosecuting 
those in breach. 
 
                                                          
90 Advisory opinion on the Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory (Hereinafter the Legal Consequences on the Construction of the Wall) ICJ 105 
http://unispal.un.org/UNISPAL.NSF/0/B59ECB7F4C73BDBC85256EEB004F6D20(accessed on 2012-10-1). 
91 United Nations Human Rights Office of the High Commissioner “International Legal Protection of Human 
Rights in Armed conflict” 2011 http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf 
(accessed 2012-10-30) 8. 
92 United Nations Human Rights Office of the High Commissioner “International Legal Protection of Human 
Rights in Armed conflict” 2011 http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf 
(accessed 2012-10-30) 71. 
93 United Nations Human Rights Office of the High Commissioner “International Legal Protection of Human 
Rights in Armed conflict” 2011 http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf 
(accessed 2012-10-30) 71. 
94        United Nations Human Rights Office of the High Commissioner “International Legal Protection of Human 
Rights in Armed conflict” 2011 http://www.ohchr.org/Documents/Publications/HR_in_armed_conflict.pdf 
(accessed 2012-10-30) 8. 
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Chapter five shall discuss the role of the Somali government in bringing perpetrators of war 
crimes to justice; the state has a duty to prosecute breaches of international law that may be 
punished by any State, such as violations of the laws of war.95 Article 41 states ‘States shall 
cooperate to bring an end through lawful means any breaches.’96 Somali as a state party to the 
Geneva Conventions is obligated by Article 1 Common to the four Geneva Conventions to 
ensure respect for the Conventions.97 This chapter will also look at the role of the international 
community in respect to the regime of lawlessness in Somalia. As mandated by resolution 2067, 
the international community is to provide support for the development of the Somali criminal 
justice institutions bringing those responsible for the breaches to account and Somalia as a 
state is to fulfil its obligations under international human rights law and international 
humanitarian law.98 
 
Chapter six shall contain recommendations and a conclusion. The recommendations will be 
made in accordance with the findings of the research. It shall look at the way forward in holding 
armed opposition groups accountable for breaches of laws applicable in non-international 
armed conflict. It will also provide a conclusion of the research, evaluating the problems as 
stated in the introductory chapter. 
1 9 Conclusion 
The purpose of international humanitarian law is to govern the conduct of hostilities and limit the 
methods of warfare. Parties to the conflict have obligations that they have to respect at all times, 
breach of which would result in being held accountable. As discussed above, civilians and those 
no longer taking part in the hostilities are to be respected and protected. They are to be treated 
humanely and not to be the object of attack. Civilian objects are to be respected but parties to 
the conflict have continued attacking hospitals and using schools to launch attacks in breach of 
its civilian purpose. 
 
                                                          
95       Murungu and Biegon Prosecuting International Crimes in Africa (2011) 12.  
96 International Law Commission “Draft Articles on Responsibility of States for Internationally Wrongful Acts” 
November 2001http://www.unhcr.org/refworld/docid/3ddb8f804.html(accessed 2012-10-31). 
97        Geneva Convention I; Article 1and Preamble to the Rome Statute.  
98 UN Security Council, Security Council resolution 2067 (2012) “on the situation in 
Somalia”S/RES/2067September 2012http://www.unhcr.org/refworld/docid/50699d322.html (accessed 2012-10-
31). 
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As seen from the discussion above that armed groups have obligations that they are to respect. 
What follows in Chapter two is a discussion of the obligations that armed groups have in terms 
of Common Article 3 and the two Additional Protocols. 
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Chapter two 
OBLIGATIONS OF ARMED OPPOSITION GROUPS IN SOMALIA 
2 1 Introduction 
The humanitarian disaster unfolding in Somalia is one of the worst in the world. The 
deterioration of the protection of civilians and the breaches in respect of humanitarian law has 
consistently worsened over the last six years. IHL remains one of the few bodies of law to 
protect the victims of war in Somalia and to impose obligations that each party to the conflict is 
required to comply with. Furthermore, each party is to ensure that persons or groups under its 
instructions and orders or under its control also comply.99 
IHL as lex specialis is applicable from the initiation of the conflict and extends beyond the 
cessation of the hostilities until a conclusion of peace is reached; armed groups are to abide by 
the customary and treaty rules as applicable to the conflict. IHL imposes obligations on armed 
groups on the methods and means of warfare to be employed in order for the civilians to be 
protected. In the Advisory opinion in the Nuclear Weapons case, the International Court of 
Justice (ICJ) stated that:  
“states must never make civilians an object of attack and must consequently never use weapons that 
are incapable of distinguishing between civilians and military targets.”100 
This chapter evaluates the obligations that armed opposition groups have during armed conflict. 
It will look at the provision of the Additional Protocols and Geneva Conventions which in 
Common Article 3 provides for the obligation to provide humane treatment and consists of the 
obligations to provide certain fundamental guarantees including the obligation relating to 
persons whose liberty is restricted.101 It also elaborates on the obligation regarding humanitarian 
assistance and problems experienced in dispatching aid in Somalia. It also gives examples on 
the methods of war which are prohibited and the means of warfare that needs to be prevented. 
What follows is a discussion on the respect of a person and humane treatment which en-
campasses treatment of the wounded, protection of children, civilians and civilian object, 
prohibition of violence to life and torture and inhumane treatment. 
                                                          
99 La Rosa and Wuerzner “Armed groups, Sanctions and the Implementation of International Humanitarian Law” 
2008 90 International Review of the Red Cross 328. 
100 Advisory Opinion on the Legality of the Threat or Use of Weapons 1996 ICJ 257; Dinstein TheConduct of 
Hostilities Under the Law of International Armed conflict (2010) 62. 
101       Zegveld Accountability of Armed Opposition Groups in International Law 60. 
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2 2 Respect for the Integrity of the Person and Humane treatment 
2 2 1 Humane treatment  
The struggle to protect civilians affected by armed conflict led to the adoption of rules of IHL and 
imposition of obligations. The reason for the imposition of obligation is for the need to protect 
humanity and not to prejudice those already affected by the consequences of the conduct of 
warring parties. As seen above the conflict in Somalia is a classical non-international armed 
conflict,102 as seen by the nature of armed violence and extent of organisation of the armed 
groups particularly Al-shabaab.103 Common Article 3 and Articles 4 to 6 of Additional Protocol II 
obligations are applicable to the armed opposition groups and they have a duty to treat 
humanely all persons outside of combat who have fallen into their hands, and to protect them 
from abuse of power.104 Somali civilians who do not take part in the hostilities are entitled to 
respect for their person,105 in most situations they have found themselves caught in between the 
fighting and not being protected and treated humanely as civilians. The right to respect for the 
person covers all rights of an individual; that is the rights and qualities that are inseparable from 
human beings by the very fact of their existence and their mental and physical person.106 
An outline of the minimum humanitarian standard of fundamental guarantees including 
prohibition of inhumane treatment is provided for in Common Article 3.107 Article 4 of Additional 
Protocol II supplements Common Article 3 and it additionally prohibits and outlaws collective 
punishments, terrorism, slavery, rape, enforced prostitution and indecent assault.108 Many 
civilians more specifically women and children experience inhumane treatment as they try to 
flee to areas of safety in their vulnerable state. Common Article 3 states that it protects ‘persons 
not taking an active part in the hostilities including members of the armed force who have laid 
                                                          
102 This is where there is a failed state and there is occurrence of non-international armed conflict between two or 
more organised groups along with international armed conflict. The latter is governed by Common Article 3 and 
the former Common Article 2 of the Geneva Conventions. 
103      Rule of Law in Armed Conflict “Somalia Applicable International Law (no date) http://www.geneva-
academy.ch/RULAC/applicable_international_law.php?id_state=204 (accessed on 2013-21-08). 
104       Zegveld Accountability of Armed Groups 59-60. 
105       Article 4(1) Protocol II. 
106 Moir Law of the Internal Armed Conflict 211; Pictet Commentary to the Geneva convention of 12 August    
1949 201. 
107 It specifies the acts which are prohibited, violence to life and person in particular murder of all kinds, mutilation, 
cruel treatment and torture; the taking of hostages; outrages upon person dignity, in particular humiliating and 
degrading treatment and fundamental due process guarantees. 
108 Prosecutor v Akayesu ICTR-96-4-T 2 September 1998 602;  Articles 4(2)(b), (d), (f), (g), (e) and (h); United 
Nations General Assembly Report of the Special Rapporteur on violence against women, its causes and 
consequences, Mission to Somalia A/HRC/20/16/Add.3 of 2012-05-14 31-32 9. 
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down their arms and those placed horse de combat by sickness, wounds, detention or any other 
cause.’109 
Armed opposition groups must guarantee humane treatment to all persons not involved in the 
hostilities and falling under their control.110 This entails two obligations on the part of armed 
opposition: Firstly, to care for the wounded and sick111 which is a positive obligation and 
secondly, to refrain from doing certain acts,112 a negative obligation. Somalia’s conflict has seen 
the weak and vulnerable being attacked, hospitals where the wounded and sick are treated 
have also not been spared. Even though armed opposition groups attack civilians and treat 
them inhumanely these acts remain prohibited at all times.  
The requirement which is addressed for humane treatment is for all persons not taking active 
part in hostilities113 and they are to be respected. Respect for the person is a blanket term,114 as 
no human rights treaty states this obligation explicitly.115 It includes all persons not taking active 
part in hostilities including members of the armed force who have laid down their arms and 
those placed horse de combat.116 The protection afforded is to all persons who have been 
affected by the armed conflict.117 
The extent of application of Common Article 3 and Additional Protocol II is to those not taking 
part in hostilities and those who have laid down their arms. This indicates that individuals are 
protected including individual civilians.118 Only those not involved in military operations are to 
receive the protection of Common Article 3.119 Neither Common Article 3 nor Articles 4 to 6 of 
Additional Protocol II employs the term ‘civilians’.120 Civilians are protected from inhumane 
treatment as Common Article 3 (1) prohibits certain acts.121 Where civilians cannot be 
distinguished from combatants, combatants or insurgents must cease to attack civilians as 
legitimate targets.122 Common Article 3 protects those not taking part in hostilities. To determine 
whether a victim took part in hostilities a consideration is taken to establish when the acts where 
                                                          
109      The Geneva Convention I; Zegveld Accountability of Armed Groups 60. 
110      Zegveld Accountability of Armed Groups 60. 
111      Article 3(1)  Geneva Convention I.  
112      Article 3(1)(a), (b), (c) and (d)  of the Geneva Convention I.  
113      Article 3(1) of the Geneva Convention I.  
114      Moir  Internal Armed Conflict 212. 
115      Ibid. 
116      Moir Internal Armed Conflict 197. 
117      Article 2(1) OF Additional Protocol II. 
118      Moir Internal Armed Conflict 59. 
119      Ibid. 
120      Zegveld Accountability of Armed Groups 61. 
121      Article 3 of the Geneva Convention I.  
122      Article 23 of the Hague Convention IV Laws and Customs of War on Land. 
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committed. In the Tablada case it was stated that “persons who participate in attacks on a 
military base were legitimate military targets but those who surrendered where captured or 
wounded who could no longer attack lawfully and were to be guaranteed the non-derogable 
humane treatment.”123 Common Article 3 of the Geneva Conventions provides a duty to the 
parties to treat these persons humanely in all circumstances and to ensure their safety. In 
Somalia Al-shabaab has treated people inhumanely in the areas it controlled. For example the 
amputation of arms of those whom it suspected of fighting for the TFG and AMISOM forces. 
Humane treatment in terms of Article 2 (1) and Common Article 3(1) must be provided “without 
adverse distinction founded on race colour sex, languages, religion or belief, social origin, 
wealth or any other similar criteria.” This distinction is also prohibited in terms of the Universal 
Declaration on Human Rights.124 The requirement of non-discrimination is echoed in other 
human rights treaties.125 Human rights law can thus be valuable in determining when adverse 
distinctions have been made in the context of Common Article 3.126 
The obligation not to make adverse distinction can be extended to respect other rights. 
Common Article 3 obliges warring parties to respect those not taking active part in the hostilities. 
In Somalia this would extend to civilians from other clans within the Somali clan system. They 
are also to be respected and not to be unfairly treated in their civilian status for belonging to 
another clan as that would amount to discrimination based on the affiliation of clan. From the 
wording of the provision it shows that civilians are protected as long as they do not take active 
part in hostilities.127 The treatment of people not taking active part has to be humane without 
adverse distinction based on the listed grounds and other unlisted grounds.128 
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The rules governing conduct of hostilities makes a strict application of humane treatment129 and 
Somalia rules of warfare deals with the treatment of persons not taking part in clan hostilities 
and prohibit certain acts of violence.130 As Common Article 3 provides for humane treatment for 
those not taking active part in hostilities, Rule 6 requires that those who are unconcerned with 
the war and who are not involved in fighting should not be killed.131 Somalia has different clans 
and most attacks on individuals are done on a clan basis and this differentiation amounts to 
adverse distinction based on clan groups. To treat people inhumanely based on clan amounts to 
discrimination and it is prohibited.132 
Common Article 3 requires that the wounded and sick be cared for. The Somali National Army 
(SNA) and Somali National Movement (SNM) have failed to treat humanely or provide any 
medical care or attention to wounded fighters or civilians.133 IHL and Somali Rules of warfare 
both oblige warring parties to care and collect the wounded and sick fighter’s horse de 
combat.134 The Security Council has often demanded that all parties, movements and fractions 
in Somalia desist from all breaches of Humanitarian Law.135 
2 2 2 Respect for the wounded and sick 
Civilians in Somalia are usually targeted by armed groups and hospitals are not spared. As 
individual civilians are wounded and others fall sick they are to be cared for and collected to be 
treated. Attempts to collect the wounded and sick, even though difficult are usually made by the 
medical people. As Dr Sassin states 
“Medical personnel work right on the front line collecting the wounded, and anyway there is shelling 
almost daily. Also, a lot of indiscriminate weapons are used. Last December, a bomb went off at a 
ceremony to award medical degrees. The target was political figures attending, but over 20 people 
were killed and at least 60 injured. The victims included doctors, teaching staff and students who 
were graduating that day. And in the past year in Mogadishu, both Martini hospital and Keysaney 
hospital have been shelled.”136 
Armed opposition groups have an absolute obligation in terms of Common Article 3 and 
Additional Protocol II regarding the wounded and sick. Common Article 3 places an obligation to 
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collect and care for the wounded and sick.137 Additional Protocol II reiterates the need to respect 
and protect the sick, wounded and shipwrecked irrespective of whether they took part in 
hostilities.138 Hospitals in Somalia are attacked and in 2010 the ICRC and Somali Red Crescent 
which had assisted 1400 people, was shelled.139 This indicates that the wounded can still be 
attacked and that armed groups continue to ignore their responsibility to protect those who are 
sick and wounded.  
The obligation to respect the wounded and sick is considered to be explicit and expresses a 
categorical obligation which cannot be restricted and needs no explanation.140 Additional 
Protocol II extends the protection of wounded from ill-treatment and to ensure that they are 
cared for.141 Article 7 does not distinguish between whether the wounded or sick took part in the 
conflict but gives an obligation to protect and respect them. They are to be treated humanely 
and to receive medical care and attention for their condition.142 Common Article 3 prohibits 
discrimination on the listed grounds,143 Article 7 (2) indicates that there shall be no distinction 
among them founded on any grounds other than a medical one.144 The aim of the provision is to 
preserve life. 
2 2 3 Prohibition of violence to life and person 
Preservation of life for those not taking part in the conflict is non-negotiable and it is an 
obligation which is to be respected by the warring parties. However, civilians have found 
themselves in the middle of fighting and many at times have been refused to go to secure 
areas, as Al-shabaab uses them as shields to defend themselves against AMISOM. Additional 
Protocol II does not explicitly mention the use of human shields, but such practice would be 
prohibited by the requirement that “the civilian population and individual civilians shall enjoy 
general protection against the dangers arising from military operations.”145 Al-shaabab has 
often launched attacks in densely populated civilian areas and as a result AMISOM has 
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responded disproportionately to the attacks killing many civilians. Individual civilians are also 
targeted for reason of refusal to join ranks with the group.146 
The violation of life in Somalia is also conducted through suicide bombing. The first suicide 
bomb was in 2006 when an attacker targeted the then president.147 More recently, in April 2013, 
Al-shabaab claimed responsibility for the bombing of the court which saw 30 people being killed. 
Furthermore, they accepted responsibility for the attack on a Turkish aid car with its workers in 
it. This shows how human rights and humanitarian law are continuously violated in Somalia and 
the majority who are affected are civilians who are not armed. 
Violence to life is prohibited under Common Article 3 and Article 4(2).148 It lists acts which are 
prohibited specifically and absolutely rather than relying on blanket requirement of humane 
treatment.149 Common Article 3(1)(a) outlaws violence to life and person in particular murder of 
all kinds, mutilation, cruel treatment and torture.150 This is restated in Article 4(2)(a) which 
additionally prohibits corporal punishment. The norms in protecting life and physical integrity in 
Article 4 of Additional Protocol II were influenced by the ICCPR.151 The right to life cannot be 
restricted and continues to apply even during armed conflict.152 Conduct which is prohibited by 
Common Article 3 is that of violence to life or arbitrary depriving a person their life. IHL also 
prohibits deprivation of life based on the fact that there are difficulties distinguishing combatants 
and civilians.  
In the ICJ Nuclear Weapon Advisory opinion it was stated that “the principle of distinction was 
one of cardinal principle of international humanitarian law and one of the intransgressible 
principles of international customary law.153 Israel’s Military Court in the Kassem case in 1969 
recognised the immunity of civilians from direct attack as one of the basic rules of IHL.154 Article 
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6 of the ICCPR and Article 4 of the ACHPR establish the obligation of state parties to ensure the 
enjoyment of the right to life by all individuals under their jurisdiction.155 
2 2 4 Prohibition against cruel treatment and torture 
The Transitional Federal Charter (TFC) prohibits torture. The Puntland Charter, also referred to 
as the Puntland interim constitution, prohibits torture "unless sentenced by Islamic Sharia 
Courts in accordance with Islamic law.156 The prohibition of cruel treatment, torture and 
mutilation is not only found in humanitarian law but also in human rights law. These acts are 
prohibited under Common Article 3(1)(A) and Article 4(2)(a) of Additional Protocol II.  
Torture is defined in Article 1(1) of the Convention against Torture 1984.157 The definition of 
torture was regarded by the trial chamber I of the ICTR, in Prosecutor v Akayesu as applying to 
any rule of international law on torture, including the relevant provisions of the ICTR Statute.158 
Torture is recognised to be part of general customary law and the language in the preamble of 
the Convention against torture indicates its higher ranking in international law, therefore, it is a 
peremptorynorm which cannot be derogated and recognised as part of jus cogens.159 The 
prohibition against torture signals to all members of the international community and the 
individuals over whom they wield authority that the prohibition of torture is an absolute value 
from which nobody must deviate.160 
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Article 5 specifically prohibits subjecting a person to torture or cruel treatment.161 However, clan 
militias, such as Al-Shabaab, and Hizbul Islam continue to torture their rivals and civilians,162 
specifically those who refuse to join their fight, by amputating arms in the most painful way, by 
electric knives. Those suspected to be part of government forces or suspected of being spies 
are also amputated. While the protection in Article 5 may not be derogated from even in 
situations of public emergency,163 any cruel treatment is also prohibited under regional human 
rights treaties.164 Torture may be prosecuted as a category of such broad international crimes as 
serious violations of humanitarian law, grave breaches of the Geneva Conventions, crimes 
against humanity or genocide.165 The Convention against Torture, Article 7 of the ICCPR and 
Article 5 of the ACHPR absolutely prohibits torture and other cruel, inhuman or degrading 
treatment. Torture is a crime under international law and states have an obligation to bring to 
justice any person violating this prohibition.166 The prohibition has been made absolute and 
without exception.167 
Mutilation on the other hand is not specifically addressed in human rights, but it is subsumed in 
other provisions.168 Mutilation resulting in death clearly contravenes the right to life. Reports in 
Somalia indicate that some young girls die from the shock and pain of mutilation. This is cruel 
treatment and therefore a violation of the prohibition on cruel and inhumane treatment.169 
Although the Somali Penal Code of 1962 covers “hurt, grievous hurt and very grievous hurt” 
mutilation remains wide spread in Somalia, where young girls in particular remain unprotected. 
2 2 5 Protection of Children 
Article 4(3) of Additional Protocol II specifically lists obligations with respect to protection of 
children. This is a huge advancement on Common Article 3 which makes no special provision 
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whatsoever.170 Children under Common Article 3 are protected by the general application of the 
provision. 
The protection in article 4(3) is reflective of Articles 24 and 50 of the Geneva Convention IV, a 
protective measure under international humanitarian law.171 Additional Protocol II obligates 
parties to the conflict to provide children with the “care and aid they require,” including to receive 
an education in keeping with the wishes of their parents or those responsible for their care.172 It 
further expresses an obligation to facilitate reunion of families separated.173 This obligation can 
be fulfilled with the assistance of the ICRC as Common Article 3 (2) points that an impartial 
humanitarian body may offer its services to the parties to the conflict. 
Article 4(3) (c) specifically prohibits the recruitment of children under the age of 15 into the 
armed forces or armed groups. It also prohibits them taking part in hostilities. This has been a 
problem throughout the conflict in Somalia.174 The current parties to the conflict including the 
TFG forces, Al-shabaab, Hizbul Islam, and Ahlu Sunna Wal Jama’a (ASW) have all recruited or 
used children for military service.175 The Secretary General to the Security Council reported that 
“in June 2011, mass recruitment by Al-Shabaab in Kismayo, Lower Juba region, was reported 
by a victim of child recruitment, who indicated that the recruitment took place in Kismayo town 
and that over 80 children remained in the training camp from which he had escaped. Reports 
were also received of girls recruited and forcibly married to Al-Shabaab combatants.”176 
The Report further indicates that armed opposition groups do not adhere to the rules of 
international humanitarian law and particularly the customs respecting children who are to be 
protected and not to be enlisted into the armed groups.  Children are also afforded protection 
under human rights law which is seen as expanding rules of humanitarian law.177 The optional 
Protocol to the CRC on children in armed conflict prohibits any recruitment by non-state armed 
groups of children under the age of 18 and their participation in active hostilities.178 All parties to 
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the conflict in Somalia have an obligation to afford special protection to children and to ensure 
that children do not take part in hostilities. 
The Security Council has passed a number of resolutions denouncing the use of child 
soldiers.179 Unfortunately such resolutions do not necessarily stop armed groups from recruiting 
children into the armed groups. Article 38(2) requires state parties to ensure that persons under 
the age of 15 do not take part in hostilities180 and to ensure respect for the rules applicable to 
them in armed conflict which are relevant to the child.181 Article 8(2)(e)(vii) of the Rome Statute 
of 1998 reflects the age limitation of 15 years.182 This indicates the implementation of Article 
4(3)(c) of Additional Protocol II in case of breach. A screening process is required in the 
recruitment process for the provision gives the obligation to take necessary measures for those 
in armed conflict. Breach of this obligation can result in indictment for enlisting children under 
the age of fifteen years into the armed group.183 
The practice in Somalia requires the protection of children. Rule 4, governing the conduct of 
war, require the weak and vulnerable members of the enemy, such as women and children to 
be left unharmed.184 Somali children growing up in clan based war-torn communities are easily 
and deliberately indoctrinated into clan hatred and violence that they are too young to resist and 
understand.185 As they have been exposed to conflict throughout their entire lives they may not 
have a chance to develop a value system as the disruptions greatly reduce the transmission of 
clan values.186 
Not all children in Somalia are forced to join the armed groups. While IHL imposes a minimum 
age to participate in the hostilities of children, some Somali children often join militias of the 
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irrespective clans voluntarily for survival.187 Some join to avenge atrocities they may have 
witnessed on their family. 
Even though these children take such decisions, the law does not shield the armed groups for 
having voluntary child soldiers as members as they are supposed to ensure that children are not 
involved in the hostilities by actively screening the recruits. Article 4(3)(c) prohibits the 
recruitment or use of child soldiers therefore obliging clan leaders or armed opposition group 
leaders to ensure that children do not participate in or be part of hostilities. As a child’s 
conscious is less developed and as a child has little sense of what is morally right or wrong; this 
has resulted in child soldiers perpetrating horrifying acts, far worse than adult fighters.188 This 
result in violations committed by children of IHL, but the obligation of overseeing the conduct 
lies with armed opposition group leaders. Since the use of child soldiers is a crime on its own 
these leaders are responsible for such breach of obligation by the child soldiers. It has been 
noted that the issue of child recruitment has crystallised as part of customary international 
law.189 
2 2 6 Protection of Civilians 
The Somali armed non-international conflict, as opposed to that of other international armed 
conflicts has had a greater impact on civilians and many people have had to flee their places to 
other places and lives and families have been destroyed. Civilians have borne the 
consequences of the conflict but armed groups who are party to the internal conflict have 
obligations that must be afforded to the civilian population.  It is important to note that the parties 
to the conflict are obligated to refrain from attacking the civilian population and to abstain from 
using civilians in attemptsto shield military objectives.190 
Common Article 3 provides protection to civilians in general as it protects those not taking part 
in hostilities, this includes civilians as individuals and those in the power of the party to the 
conflict. The protection of civilians in internal armed conflict has become customary as 
international law. The rules of international law governing armed conflict, to which Somalia is a 
party to the four Geneva Conventions are applicable as part of customary international law as 
Neville Chamberlain British Prime Minister asserted in 1938: 
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 “‘The rule of international law applicable to warfare from the air as they are in war at Sea or on 
land, it is against international law to bomb civilians as such and to make deliberate attacks upon 
civilian population. That is undoubtedly a violation of International law’”.191 
 
Since the norms of Common Article 3 have acquired customary international law status192 they 
are binding on the parties to the conflict, they oblige parties to the conflict to reach an 
agreement to abide by rules of the Geneva Convention thus applying IHL to non-international 
armed conflict.193 
As the UN Security Council has often condemned the breach of international law in its 
resolutions,194 civilians continue to bear the brunt of such breaches as they are often without 
protection and become the objects of attack. It is important to apply the basic IHL principle to 
the party to the conflict. It is prohibited to attack the civilian population who must be 
distinguished from those persons taking part in the hostilities.195 States have accepted that the 
protection of civilians, and those otherwise not taking part in the hostilities, has become part of 
customary international law. 
Article 13 provides for the protection of the civilian population like its complementary provision in 
Article 51 of Addition Protocol I. The former provision was based on the latter provision which 
establishes protection of civilians in international law conflicts.196 Article 13(1) protects the 
civilian population generally and also individual civilians against indiscriminate attacks. But even 
though rules of IHL and Somali rules of customary warfare prohibit attacks against civilians197 
most attacks on civilians are carried out intentionally.198 Interviews by Amnesty International with 
civilians and refugees tell of deliberate attacks on civilians. Most civilians are attacked by armed 
opposition groups for belonging to a certain clan and yet other unarmed civilians are executed 
instead of being protected.199 As a treaty based on Common Article 3, Article 13(1) protects 
against the dangers arising from military operations. The obligation to protect lies with the 
parties to the conflict and Common Article 3 prohibits violence to life and person no longer 
active or not taking part in hostilities. 
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Article 51(4) and (5) prohibits indiscriminatory attacks on civilians.200 This provision gives the 
obligation in Article 13, where the civilian population is to enjoy general protection against the 
dangers arising from military operations and shall not be an object of attack. Armed opposition 
groups are obligated to abide by the principles of IHL in protecting civilians and use proportional 
and precautionary measures when taking action in order to protect civilians. In Somalia, 
however, civilian places are bombed and civilians are attacked without being warned by the 
armed groups. Al-shabaab is one such group which has launched attacks in densely populated 
civilian areas exposing them to the attacks. Al-shabaab has also attacked unarmed civilians on 
mere suspicion that they are fighting with the government. 
It is difficult in non-international armed conflict to distinguish between civilians and combatants 
as parties to the conflict as many fractions or armed groups do not wear uniforms to distinguish 
themselves. Similarly, civilians are prone to attacks as armed groups deliberately shield 
themselves amongst civilians, knowing the IHL law against civilian attack.201 But irrespective of 
such difficulty civilians are to be protected. That being said Article 13(3) states that civilians who 
take direct part in hostilities are not protected by the article202 for as long as they take arms. The 
question may arise as to the ‘qualification’ of taking direct part in hostilities as Somali clans may 
seek assistance from the civilian clan members. This does not mean that those individual 
civilian clan members assisting the armed groups from their clan will lose their status as 
civilians. As long as they are not taking direct part in the hostilities they are protected in terms 
Common Article 3, as people not taking part in hostilities. 
As individuals participating in the hostilities they lose such protection afforded to civilians. 
Warring parties in hostilities are to abide by the proportionality principle, military necessity and 
provide precautionary measures to prevent the consequences that attacks may have on 
civilians. The realities in the Somalia conflict has made it difficult to distinguish the civilians from 
combatants as often other combatants hide within civilian communities to shield themselves 
from attacks. Civilians who take up arms become objects of attack but once they cease their 
hostile acts they may not be objects of attack. Armed opposition groups in Somalia have 
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targeted densely populated civilian places like markets and roads filled with civilians fleeing,203 
as a result of the attacks, civilian objects are not protected. 
2 2 7 Protection of Civilian Objects 
Somali armed groups often find themselves in civilian dwellings in order to shield themselves 
from attacks. Many of the attacks are launched in densely populated areas with civilian 
presence, and when the government forces fire at the groups, individual civilians are exposed to 
the consequences of the armed group’s actions. Civilian objects204 are protected and cannot be 
attacked as they are not military objects. The recent attack on a Somalian court house illustrates 
the extent to which civilians and their objects are targeted by armed groups. The rules of 
international humanitarian law impose obligations on armed groups to protect the civilian 
objects. 
The obligation of armed groups to protect and respect civilians and civilian population also 
extends to protecting them from works and installations containing dangerous forces.205Article 
15 of Additional Protocol II, states what a civilian object is, but it does not include the general 
protection of civilian objects as Article 13 does for the general protection of civilians. The ICTY 
in the Tadic Appeals chamber decisions found that customary law had developed on the 
protection of civilian objects in internal conflict.206 Civilian objects are defined in Article 52(1) as 
all objects which are not military objectives.207 This definition is used also in terms of Additional 
Protocol II. Civilian objects are also indispensable to the survival of the civilian population 
therefore, the need to protect them. 
Civilians and their property are easy targets, and therefore violence and attacks against them 
are often deliberate tactics of modern warfare.208The intention is to destroy lives and livelihoods, 
to instil fear or permanent harm through the destruction of dwellings and infrastructure, to make 
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sure civilians do not return.209 Article 2 (1) prohibits under all circumstances, to make civilians 
objects the object of attack by the incendiary weapon.210 Parties to the conflict must distinguish 
at all times between combatants and civilian population in order to spare civilians and their 
property.211 Somali armed opposition groups frequently attack roads and markets used by 
civilians. In the 21-year conflict, civilians and their property have been the object of attack. IHL 
and Somali customary rules of warfare prohibit attacks against civilian objects.212 IHL only 
permits deliberate destruction of civilian property when such property constitutes a legitimate 
military objective or when justified by military necessity.213 
The laws applicable in armed conflicts which are also applicable in the conflict in Somalia is 
clear; where there is no military necessity as to the object of attack, then attacks cannot be 
launched, as such an attack cannot be justified. Most of the attacks that take place in Somalia 
are done in civilian areas due to the presence of militias. Objects indispensable to the survival of 
civilians are supposed to be spared, but hospitals have been shelled and aid workers have been 
targeted and denied access to Al-shabaab areas. At times attacks are not only motivated to gain 
the aid or food which is meant for civilians but also financial gain. Many aid workers are 
abducted from civilian places for militia gains through ransom. But all people who are abducted 
or whose liberty is restricted are to be provided with judicial guarantees if tried by armed groups. 
A discussion that follows is on judicial guarantees and protection of those whose liberty is 
restricted. 
2 3 Judicial guarantees and the protection of those whose liberty is restricted 
Common Article 3 and Additional Protocol II do not prohibit armed opposition groups from 
restricting the liberty of persons. Although the law does not prohibit armed groups from 
restricting people’s liberty it gives them an obligation to care for those whose liberty is restricted 
and who are under their control. IHRL denies the power of armed opposition group to detain 
persons.214 It presumes that the state represented by a government is the only authority entitled 
                                                          
209 UN Security Council, Report of the Secretary-General on the protection of civilians in armed conflict, 28 
November 2005, S/2005/740, available at: http://www.unhcr.org/refworld/docid/43f308570.html (accessed 
2012-07-05). 
210       Protocol on Prohibition or Restrictions on the use of Incendiary weapons (Protocol III). 
211 Fundamental Rules of International Humanitarian Law applicable in Armed Conflicts 
(1978)http://asp.alhaq.org/zalhaq/site/eDocs/txtDocs/intl%20law/IHL/1978_red_cross_fundamental_rules.htm 
(accessed 2012-07-05). 
212       Alasow Violation of the Rules Applicable in NIAC 114 and 158. 
213       Alasow Violation of the Rules Applicable in NIAC 158. 
214       Zegveld Accountability of Armed groups 66. 
33 
 
to detain persons.215 Common Article 3 and Additional Protocol II expressly regulate the 
treatment of detained persons and acknowledge that armed opposition groups do detain 
persons.216 
The United Nations Commission on Human Rights and the UN Security Council have stated 
that armed opposition groups must permit the ICRC to go to places of detention held by these 
groups.217 Common Article 3 makes no mention on the protection of those detained; it protects 
them by providing judicial guarantees. This is also extended in Additional Protocol II. This 
section discusses the judicial guarantees that are to be afforded to those detained. 
2 3 1 Treatment of Persons who are detained 
Al-shabaab has often detained people who have not supported their political goals. Many 
civilians are thought to be fighting for the TFG and are detained and tortured or killed. Many of 
the people detained by Al-shabaab are held for ransom. These are mostly journalists and 
humanitarian workers who are restricted from moving and they are kept in detentions under 
inhumane conditions. The House of Representatives Judicial, Justice, and Human Rights 
Committee, with UN support, visited prisons or detention centres218 and reported that 
Al-Shabaab operated dilapidated detention centres in areas under its control in the south and 
central regions. No statistics were available, but observers estimated that thousands were 
incarcerated in inhumane conditions for relatively minor “offenses” such as smoking, listening to 
music, watching or playing soccer, or not wearing the hijab.219 
Article 5 of Additional Protocol II regulates the conditions for detention and limitations in respect 
of treatment of such persons by armed groups. The standards for the protection of detained 
person in Article 5 of Additional Protocol II are based on the provisions of GC III and GCIV, as 
well as ICCPR.220 It provides protection for those persons deprived of their liberty for reasons 
related to armed conflict for which they are detained or interned.221 Article 5 (1) provides for the 
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minimum obligations that must be respected at all times and Article 5 (2) offers limits within 
capabilities, and they are to be respected by those responsible for the detentions.222 
IHL prohibits the detention of civilians except where it is imperative reasons for security.223 
Somalians have been detained, not for security reasons, but as a means to force civilians to join 
the fight against government forces and AMISOM troops. GC IV prescribes obligations to 
guarantee persons accused of a Penal offence, a fair and regular trial, which includes the right 
to be brought to trial as soon as possible.224 
Insofar as armed groups involved in non-international armed conflicts deprive persons of their 
liberty, in practice regardless of the lawfulness of such conduct they are bound by the applicable 
treaty-based and customary rules of international humanitarian law governing non-international 
armed conflicts.225 Common Article 3 to the Geneva Conventions, which is applicable as the 
minimum standards to all non-international conflicts, contains no provision regulating detention 
for security reasons apart from a requirement for humane treatment.226 While Article 5 and 
Article 6 of Additional Protocol II mention and protect detainees, they do not provide all the 
necessary requirements for such protection. As such, human rights law may be referred, and 
part of the other provisions of the Geneva Conventions could be applicable, if agreed upon by 
the parties.227 In the Advisory opinion of July 2004, the ICJ stated that humanitarian law and 
human rights law are by no means mutually exclusive, “some rights may be matters of both 
these branches of international Law.”228 
Like Additional Protocol I, Additional Protocol II has had a far-reaching effect on this practice 
and, as a result, many of its provisions are now considered to be part of customary international 
law. Examples of rules found to be customary and which have corresponding provisions in 
Additional Protocol II include and are not limited to the obligation to protect persons deprived of 
their liberty or the prohibition of forced movement of civilians.229 Article 72(1) of Additional 
Protocol I provides protection to persons who are in the power of a party to the conflict. Article 
72, together with Part I of GCIV, gives protection to civilians who have been interned. The 
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Additional Protocols and Conventions form part of customary law which are binding upon parties 
to the conflict. Article 75(2) lists the acts which are prohibited and are based on Common Article 
3.230 Article 72(3) requires those detained to be informed of the reasons for the measures. The 
preamble to the Additional Protocol II reaffirms the need to protect victims of armed conflicts 
and to supplement measures intended to reinforce their application. And human rights law offers 
basic protection (Protection of detainees) as provided for in Article 9(1) of the ICCPR. The 
convention provides for the rights of those whose liberty is restricted and the derogation of right 
in case of emergency. In respect of a declaration of a state of emergency there are rights 
guaranteed to those detained and they cannot be derogated, these include the right to life, and 
the prohibition against torture and other cruel inhumane or degrading treatment or punishment.  
 
Article 5 of Additional Protocol II states the minimum treatment of those detained, Common 
Article 3 to the Geneva Conventions also requires the humane treatment of those who are 
detained, although it does not set forth specific requirements.231The obligation of the detaining 
authority remains an absolute one,232in respect of those wounded,233 the provision of food, 
drinking water and protection against the dangers of the armed conflict.234 The Article makes 
provision for those detained to be allowed to receive relief, and to practice their religion.235 
Article 5(2)(c) requires that detainees be located away from the conflict zone.236 Being close to 
hostilities would render it more likely that the breaches could occur to the right to life and 
health.237 This is an important requirement for the psychological well-being of detainees as 
considered by Bothe, Partsch and Solf.238 
 
The standard of treatment of detainees is linked to the conditions of the local population.239 If 
detainees are made to work, armed opposition groups must provide the same safeguards that 
are enjoyed by the local population.240 The detainees are to be treated with dignity and 
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humanely, protected by the law applicable and to be afforded the rights applicable to them 
during the conflict. But in Al-shabaab managed detention centre, detainees were not treated 
with dignity as for example, Al-shabaab beat the detainees and they are detained without trial.241 
2 3 2 Judicial guarantees 
Armed opposition groups frequently establish courts. The convening of these courts is usually 
justified as being in the interests of the populace, couched in the language of ‘people's 
courts.’242 It is important to consider whether international humanitarian law entitles armed 
opposition groups to establish courts.243 The law of armed conflict prohibits the passing of 
judgements without trial. Common Article 3(1)(d) prohibits parties to the armed conflict from 
passing or carrying out execution without previous judgement pronounced by a regularly 
constituted court affording all judicial guarantees. The language of Common Article 3 does not 
make it clear what specifically is expected from armed opposition groups and what is a regularly 
constituted court.244 During the drafting of the Protocol some experts argued that it was unlikely 
that armed opposition groups could ‘regularly constitute a court’.245 
  
Human rights law also provides wider protection on the due process rights. The guarantees 
afforded in human rights law are derogable in times of armed conflict and do not provide 
protection as humanitarian law does. The right to fair trial is non-derogable which makes it to be 
within the limits provided by Common Article 3(1)(d).246 Article 6 of Additional Protocol II 
supplements and develops Common article 3, it provides a list of judicial guarantees.247 
1. this Article applies to the prosecution and punishment of criminal offence related to the 
Armed conflict 
2. No sentence shall be passed and no penalty shall be executed on a person found guilty of an 
offence except pursuant to a conviction pronounced by a court offering essential guarantees 
of independence and impartiality. In particular 
a. Provide accused with information without delay and means of defence 
b. Individual penal responsibility 
c. Not to be convicted for an act or omission if it did not constitute a criminal offence at the 
time it was committed 
d. To be presumed innocent until proven guilty 
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e. Right of accused to be present at the time of trial 
f. Not to be compelled to testify against oneself 
 
Everyone is entitled to a fair and public hearing by a competent, independent and impartial 
tribunal established by law.248 If armed opposition groups are given such powers to establish an 
impartial court how far, then, can these rights be afforded to civilians? To give them power 
would mean to legitimise them like state entities.249 Armed opposition groups should not be 
given a role equal to that of states or be able to displace existing legal obligations.250 
 
Special tribunals may be established in order to conduct trials by the government where the 
state machinery of the normal court is non-operational.251 In such established courts human 
rights obligations need not to be violated provided the other guarantees of due process are 
met.252 Article 14(2) of the ICCPR states the fundamental presumptions of innocence.253 Such 
guarantees are to be afforded to those detained by armed opposition groups as these laws are 
equally applicable to them. The obligation of fair trial to those in the power of the enemy can 
also be equated to them being treated humanely. They are to be provided with guarantees of a 
fair trial. Al-Shabaab has persecuted people without trial for reasons of refusing to join them 
fight or suspecting them to be fighting with African Union Mission in Somalia.254 The act of Al-
shabaab constitutes breach in terms of this obligation as their actions are contrary to the 
provisions of Common Article 3 and Article 6 of Additional Protocol II. 
Armed groups obligation as a party to the conflict extends to the means and methods of 
warfare. They are weapons which are not used during hostilities and also other methods for 
example starvation of civilians are prohibited. What follows is a discussion on the means and 
methods of warfare. 
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2 4 Obligations on the means and methods of warfare 
While Additional Protocol II does not include an explicit reference to the obligation to take all 
feasible precautions in the choice of means and methods of warfare, more recent treaty law 
applicable in non-international armed conflicts does so, namely the Second Protocol to the 
Hague Convention for the Protection of Cultural Property.255Rule 17 provides that each party 
to the conflict must take all feasible precautions in the choice of means and methods of 
warfare with a view to avoiding, and to minimizing, incidental loss of civilian life, injury to 
civilians and damage to civilian objects. 
Security constraints have also made it difficult for international NGOs as Al-shabaab imposed 
restriction on aid agencies. Toward the end of 2011 UN agencies and other international 
NGOs were banned from the areas that they controlled and seized the agencies assets. 256 
Starvation, as a method of war, is prohibited in terms of Article 14 of Additional Protocol II. 
However, diversion of aid was a serious problem,257 in areas controlled by Al-shabaab people 
were deliberately prevented of from leaving to seek aid in Kenya or Ethiopia. 258 
2 4 1 Starvation as a method of war 
Starvation means the act of subjecting people to famine259 and the use of starvation of the 
civilian population as a method of warfare is prohibited.260 This Rule is based on Article 54 of 
Additional Protocol I and Article 14 of Additional Protocol II. It unquestionably applies in both 
international and non-international armed conflict.261The Report of the Commission on 
Responsibility set up after the First World War listed “deliberate starvation of civilians” as a 
violation of the laws and customs of war subject to criminal prosecution.262 Intentionally using 
starvation of civilians as a method of warfare by depriving them of objects indispensable to 
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their survival, including wilfully impeding relief supplies, is violation of the law and customs 
applicable in international armed conflict but also extends to non-international armed 
conflict.263 Somali armed opposition groups impeded the delivery of vital food and medical 
supplies, because they felt it favoured the other party to the conflict.264 
The obligation of armed opposition groups to allow the delivery of relief has been affirmed by 
various international bodies. UN General Assembly in resolution 2675, which, according to 
the various international bodies, is declaratory of customary law, sets forth such an 
obligation.265 In its resolution 794 the Security Council demanded that “all parties, 
movements and fractions in Somalia” desist from breaches of humanitarian law, including, 
“the deliberate impeding of the delivery of food and medical supplies essential for the survival 
of the civilian population.”266Armed groups have a duty to allow distribution in the areas that 
they control once consent has been given by the state.267 
2 4 2 Prohibited Means of Warfare 
The Somali rules of warfare also made a distinction between types of traditional weapons 
that were allowed and those that were prohibited.268 Although traditional weapons were 
capable of causing painful death, the argument against the use of certain weapons was that 
they were considered too dangerous to be used and that they caused more pain or injury to 
the body and inflicted painful lacerations.269 The Ottawa Convention on banning anti-personal 
land mines in its Article 9 states that it is the legal duty of a state to take penal sanctions to 
prevent and suppress the prohibited act of using land mines.270 
The ICJ in its the advisory opinion stated that “the principle of the protection of civilian 
population and the related principle of distinction between civilians and persons involved in 
the hostilities means that State must never make civil ians an object of attack and must 
consequently never use weapons that are incapable of distinguishing between civilian and 
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military targets.”271 The principle of protection of civilians applies to armed opposition groups 
in internal armed conflict.272 Additional Protocol II does not explicitly prohibit the use of land 
mines or any other weapons but part IV of the Protocol contains general protection of 
civilians from hostilities.273 
2 4 3 Humanitarian Assistance 
Common Article 3(2) to the Geneva Conventions provides that an impartial humanitarian 
body may offer its services to the parties of the conflict. Security has been one of the major 
problems in delivering aid, both local and international aid agencies have faced severely 
restricted humanitarian activities, particularly in areas controlled by Al-shabaab.274 The food 
crisis in Somalia occurred for a longer period in 2011 due to conflict insecurity and 
restrictions on access for humanitarian organisations.275 
As aid organisations in areas controlled by Al-shabaab had been banned or restricted in their 
work, many organisations that remained in Somalia responded by limiting areas of operation 
or suspending operations like in southern Somalia.276 Threats against humanitarian aid 
workers by deliberately targeting them made it difficult for aid to be delivered to those in 
need.277There are innumerable threats facing staff on “mission” or conducting cross-border 
operations from headquarters in Kenya into Somalia.278 There is ample evidence that 
humanitarian and development professionals are overwhelmingly susceptible to armed attacks 
in the field. In the UN system alone - between 1992 and 2000, 185 UN civilian staff were killed 
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in situations of warfare and conflict.279 Only three of the 177 cases involving the violent death of 
UN personnel have been brought to justice. The threats are manifold - from death and injury, to 
harassment, intimidation, kidnapping, extortion and long-term psychological trauma.280 
In the 1970s and 1980, Somalia’s strategic importance had enormous repercussions for their 
humanitarian aid operation.281 Corruption, gross violation of human rights and the 
government manipulation of humanitarian relief were routinely tolerated by donors. Foreign 
aid workers who dared complain about this diversion and misuse of aid were thrown out of 
the country.282The security risks facing staff in the field are more precarious as they are so 
vulnerable. In Kenya, Somalia and Sudan virtually all transportation outside of urban areas 
requires both security clearance and a military escort. Reports of staff being attacked and 
robbed at gunpoint are all too common - though decreasing incrementally on account of the 
growing security presence.283 
 
UN operations are constantly put on hold throughout Africa, as has been recently seen in the 
DRC, Sudan, Somalia, Sierra Leone, Liberia, Guinea and Congo. The lack of safe and 
unhindered access to vulnerable populations represents one of the major constraints to the 
provision of protection and assistance to displaced populations.284 In many cases, aid is also 
regularly diverted away from intended beneficiaries and its flow controlled by vested interests. 
This is because those benefiting financially from the influx of aid (particularly warring parties) 
have an incentive in the continuation of conflict. The opportunistic use of humanitarian 
infrastructure for the purposes of arms trafficking has been noted in many reports.285  
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2 5 Conclusion 
International humanitarian law imposes obligations on armed opposition groups which are to be 
respected by the warring parties. The obligations cover positive and negative acts. The latter 
requires armed opposition groups act in a certain way prohibited by the laws of war. If they do, 
they are liable for such breach. Armed opposition groups are to treat those not taking part in the 
conflict humanely, other obligations of armed groups are to provide the judicial guarantees to 
those whose liberty is restricted. They are not to impede aid, to protect those not taking part in 
the conflict and protect civilian objects.  
 
These obligations emanate from Common Article 3 and Additional Protocol II. These obligations 
aim at preserving human life and to prevent the effects of war on civilians. Amnesty International 
also stated that the party to the conflict appears not to be taking the necessary precautions to 
avoid loss of civilian life and injury, in violation of their obligations to do so under IHL. Armed 
opposition groups continue to launch attacks from areas inhabited or frequented by civilians in 
Mogadishu, thereby endangering their lives.286 Armed Islamist groups, and particularly Al-
Shabab, are also responsible for widespread recruitment of children into their forces,287 this 
does not guarantee the protection of children as it is required. The breach of rules of IHL and 
particularly the obligations may result in armed groups being held accountable for such breach. 
The obligations of armed groups are also extended to the treatment of those whose liberty is 
restricted. They are to be treated humanely and be protected at all times from the hostilities. 
They are to be placed in a secure place where their right to life will be respected and will not be 
subjected to torture as a result of the hostilities. If people who are detained are put on trial they 
are to be provided with judicial guarantees, it includes to be informed of the measures taken 
against them, to provide accused with information without delay and means of defence, to be 
presumed innocent until proven guilty, the right of accused to be present at the time of trial and 
not to be compelled to testify against oneself. Armed groups are to allow access to detention 
centres by humanitarian organisations and other impartial bodies. 
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Humanitarian organisations purpose is to assist in aid delivery including to those whose liberty 
is restricted. Denial of access by humanitarian organisations to the population of civilians is a 
breach of Article 13 which prohibits the use of starvation as a means of warfare. Armed groups 
are to respect this obligation for the population of civilians to receive aid as require. These 
obligations are breached if armed groups do not adhere to their obligations. If armed groups 
breach the obligations they can be accountable individually through criminal individual 
responsibility or joint criminal responsibility. What follows is a discussion on accountability of 
armed opposition groups in Somalia. 
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Chapter three 
ACCOUNTABILITY OF ARMED OPPOSITION GROUPS IN SOMALIA 
3 1 Introduction 
The previous chapters reflected on how all armed opposition groups are bound in terms of 
international humanitarian law and customary international law. These obligations come into 
effect and apply from the initiation of the armed conflict until peace is reached or where there is 
a cease fire agreement. Even though IHL is applicable during armed conflict and provides 
protection, not all armed groups abide by the obligations imposed on them. This is especially 
true in Somalia where laws that are not Sharia are not regarded as important by armed groups. 
As stated in chapter one, when armed groups breach their legal obligations, they are to be held 
accountable and punished for grave breaches. 
This chapter focuses mainly on the accountability of armed opposition groups for their violation 
of the customs and laws applicable during armed conflict and especially the armed conflict in 
Somalia. It also focuses on the issue of individual criminal responsibility as applicable in the 
International Criminal Tribunal for the former Yugoslavia and International Criminal Tribunal 
for Rwanda288 jurisprudence, and joint criminal liability of armed opposition group members. 
As the law on responsibility has developed in the recent past, consideration is also taken of 
the recent practice of the ad hoc tribunals in holding armed opposition groups accountable.  
3 2 The Concept of Accountability and Responsibility 
Accountability is the mechanism for ensuring conformity with standards of action. In any setting 
where rules are established to guide human activity, supervision of conformity with those rules 
is an essential condition for the stability of that environment. Those exercising substantial power 
and discretionary authority must be answerable.289 Accountability relates to both positive and 
negative actions. The person who is accountable must openly account regarding each and 
every activity for which the individual is responsible.290 Therefore, the individual should be 
accountable for that individual’s actions regardless of whether those actions are executed 
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properly, or are carried out improperly and produce injurious consequences.291 A person is 
responsible if he was authorised to act, and is held accountable for such responsibility conferred 
on them. The former has been the case with Somalia where most of the actions by armed 
groups have resulted in injurious consequences, especially for civilians. 
The implementation of responsibility and accountability for the violations of IHL in non-
international armed conflict is on States and if there are tribunals specially created for the 
prosecution of grave breaches these tribunals will also have jurisdiction. Somalia has no such 
tribunals and has been dependent on traditional customary laws. A State or other international 
legal person may be held responsible only to the extent that it has rights and duties which it is 
free to exercise.292 Liability is generally presented as the logical corollary of the powers and 
rights conferred upon them.293 Commentary to Article 57 of the Draft Article on State 
Responsibility recognises an organisation’s responsibility. It states that such an organisation 
possesses a separate legal personality under international law and it is responsible for its own 
acts.294 Similarly acts carried out by the armed opposition groups in Somalia would qualify as 
such. Armed opposition groups meeting the requirement of organisation295 and having a leader, 
qualify as an international entity and thus have rights and duties in respect of IHL. 
The statutes and case law show that the nature of the conflict whether international or 
internal is irrelevant for the question of superior responsibility. 296 The landmark case of 
Aleksovski297 at the ICTY dealt with the responsibility of superior armed opposition groups. 
The Appeals Chamber stated that three elements had to be identified that firstly showed the 
existence of a superior-subordinate relationship, secondly prove that the superior “knew or 
had reason to know that a crime was about to be committed or had been committed, and 
lastly he failed in his obligation to take necessary and reasonable measures to prevent and 
punish the perpetrators.298 From the judgement of the appeals chamber it appears that 
superiors have an obligation to prevent subordinates from committing offences in breach of 
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the rules and laws applicable during armed conflict and to punish them for offences arising 
during armed conflict. 
3 2 1 Traditional Somali Rules on Accountability 
In many areas the existence of powerful cultural beliefs, such as fear that the consequences of 
one’s own wrongdoing will be visited on one’s children and fear of divine retribution can 
motivate people to adhere to the collective will of the community. However, this is not the case 
in the present day Somalia.299 Somalia together with Somaliland has not yet adopted special 
tribunals, as they lack both the financial and human resources necessary to establish such 
courts. Furthermore, there is currently no legislation which will establish such courts.300It is 
worth noting that many violations of Somali criminal law, which is applicable to all nationals 
and aliens in the territory of the Somali State, has thus never been revoked. Violations of 
international humanitarian law are also punishable under domestic law.301 Book II of the 
Somali Penal Code defines criminal offences and specifies punishments for the offences; it 
deals with protection of certain individuals and social interests, and contains provisions 
criminalising acts that are violations of IHL.302 
Though the Somali customary laws, the xeer,303are based on strong conservative norms and 
traditions, they are not static. These laws are dynamic within the framework of the clan 
system.304 Customarily elders have traditionally been well-acquainted with their clans but the 
numbers of criminal acts have increased substantially, and the elders who used to make 
decisions based on detailed knowledge of local events no longer know the individuals that sit 
before them or what activities those individuals have been involved in. For some clans, the 
death toll from the civil war has resulted in enormous obligations that virtually no group is willing 
or able to fulfil.305 
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Traditionally clan disputes were settled through customary law (xeer) and negotiations (Shir). If 
the dispute resulted in death, payment of blood money (Diya) would be used to compensate the 
deceased victim.306 These traditional conflict resolutions are not enough to enforce breaches of 
IHL and have been undermined by Al-shabaab, hence the need to enforce IHL by holding 
armed groups accountable. Though the traditional leaders had power to try those in breach of 
the traditional laws, they were not strong enough to resist the Islamic Court Union’s coming into 
power in 2006. 
3 2 2 Islamic Union Court 
The Islamic Court Union307began as a judicial system in the 1990s and became popular in 2006 
when they started functioning in Mogadishu, dominating in civil affairs. The ICU consolidated its 
power in central and southern Somalia. It began to impose a strict version of sharia, or Islamic 
law as it is commonly known.308 The Islamic courts attempted to intimidate, isolate and surround 
the Transitional Federal Government in Baidoa. As peace negotiations between the ICU and the 
TFG were held, the ICU continually violated the cease-fire and conquered territory and initiated 
two suicide car attacks.309 
The ICU became strong in southern Somalia in 2006 when the courts militias overrun much of 
the city, seizing heavy weaponry and collecting former clan militia members as new recruits. 
Militant jihadis, above all Al-Shabaab, became an important component of the overall ICU.310 
The US government was convinced that non-Somali terror suspects were sheltered in 
Mogadishu by elements connected to the Islamic Courts Union.311 The ICU ruled out an attack 
against the TFG but in December 2006 the chief of the Courts military arm and his Al-shabaab 
deputy gave Ethiopian an ultimatum to leave Somalia or face expulsion.312 When the ultimatum 
expired for Ethiopian troops, there were clashes between TFG backed by Ethiopian troops 
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andthe militias for the Islamic Court.313 The court changed from being a judicial body to being an 
armed group with Al-shabaab being an important wing for the courts. 
The main reason for the establishment of ICU was to enforce obligations that Somali people had 
in respect of one another. Initially the court dealt with civil and criminal issues within the 
societies during the conflict and extended its jurisdiction into Mogadishu. Even though it’s main 
purpose was to protect its people who were civilians they became victims of the ICU as it rose 
to power and clashed with the TFG, backed by Ethiopia, and the ICU then split into armed 
groups which attacked its own people it was aiming to protect. Some analysts believe the ICU 
was supported by Eritrea as a counterbalance to Ethiopia's support of the TFG. Jendayi Fraser, 
US Assistant Secretary for African Affairs accused Eritrea of militarily supporting the ICU and 
stated that the presence of Dahir Aweys at a meeting in Asmara was evidence that Eritrea is a 
culprit in the sponsoring of terrorism.314 Shortly after the ICU came to power, in 2006, the UN 
Monitoring Group on Somalia reported: "Foreign volunteers (fighters) have also been arriving in 
considerable numbers to give added military strength to the ICU. Importantly, foreign volunteers 
also provide training in guerrilla warfare and special topics or techniques”315 posing peace and 
security risks to the international humanitarian organisations and its workers. 
On 20 November 2006 the ICU claimed responsibility for the ambush of an Ethiopian military 
column of eighty vehicles with bombs and small arms. Six people were killed and 20 
wounded.316 Even though the ICU was responsible for the ambush no one was held 
accountable. To end impunity in the violations of laws applicable in armed conflict together with 
the protection of human rights there is need to hold all those responsible for the atrocities 
accountable. This can either bring about joint criminal responsibility, where there are two or 
more people furthering a joint plan or individual criminal responsibility in terms of the Customary 
Law.317 
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3 3 The position prior to Rome Statute 
Prior to the adoption of the Rome Statute armed opposition groups and forces were brought 
before tribunals which were created specifically to prosecute those who had been in breach of 
the rules governing the conduct of war. In 1946, the two military tribunals (at Nuremburg and the 
Far East or Tokyo) were created. International law and laws of war in holding armed forces and 
armed groups accountable for the atrocities committed has developed in the last twenty years 
as seen by the creation the ICTY and ICTR in 1993 and 1994 respectively and the Special 
Court of Sierra Leon in 2002.  These courts have held those who committed crimes accountable 
as groups or individuals.  
3 3 1 Individual Criminal Responsibilities 
Responsibility is a component of accountability. Implementation of responsibility relates to the 
ways and means of giving effect to the obligations which arise for organisations by virtue of its 
commission of internationally wrongful act.318 In respect of breaches of IHL, the responsibility 
component of accountability plays an important role. [A]s a rule, its jurisdiction does not extend 
to the conduct of private actors which is not imputable to the State.319 
Individual criminal responsibility for war crimes committed in non-international armed 
conflicts has been explicitly included in three treaties, namely the Amended Protocol II to the 
Convention on Certain Conventional Weapons, the Statute of the International Criminal Court 
and the Second Protocol to the Hague Convention for the Protection of Cultural Property. 320 
Armed opposition groups are under an obligation to observe both the rules of IHL and those of 
customary law in non-international armed conflicts. Those who violate the rules or fail to prevent 
or redress such violations are to be held accountable. Since armed groups in Somalia signed an 
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agreement with Geneva Call,321 any non-adherence to the agreement constitutes a breach of 
obligations and as such the members of the armed group that signed the agreement could be 
held responsible for the breaches of the obligation as agreed. 
The first and lowest level of accountability for acts of armed opposition groups holds that the 
military and civilian leadership of these groups can also be held accountable. 322 
Accountability of armed opposition group leaders manifests in the form of the individual 
criminal responsibility of these persons. Furthermore, the responsibility of leaders of armed 
opposition groups must be distinguished from the responsibility of ordinary members of 
armed opposition groups.323 The establishment of ICTR and ICTY changed the legal state of 
affairs in respect to criminal responsibility. These two ad hoc tribunals also envisage criminal 
responsibility for non-state leaders, whether in a military context or not.  
3 3 1 1 The Treaty of Versailles 
The Treaty of Versailles established the right of Allied powers to try and punish individuals 
responsible for “violations of the laws and customs of war.”324 In its Article 228 persons accused 
of having committed acts of violation of laws and customs of war were to be brought before a 
military tribunal.325 The tribunal was to be guided by the highest motives of international policy, 
with a view to vindicating the solemn obligations of international undertakings and the validity of 
international morality.326 This shows how in the earliest stage, States wanted those in breach of 
laws applicable in times of war and customs to be tried, and held accountable for the acts they 
had committed in the course of the war. The international policy guiding in the Versailles treaty 
was later manifested by the creation of tribunals which tried war criminals of Second World 
War.327 
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3 3 1 2 The treaty of the International Military Tribunals 
The first instrument in providing general requirements for individual responsibility in a binding 
nature was the Charter of the International Military Tribunal328 in Nuremberg and Tokyo.329 
Article 6 of the Charter of the Nuremberg IMT established the legal basis for trying individuals 
accused of the following acts in violation of the laws and customs of war. A list follows with, inter 
alia, murder, ill-treatment or deportation into slave labour or for any other purpose of the civilian 
population of or in occupied territory, murder , the killing of hostages, the plunder of public or 
private property, the wanton destruction of cities, towns or villages, or devastation not justified 
by military necessity.330 All these crimes that were listed in the Charter for the IMT have also 
been committed in Somalia by armed groups. 
The Nuremberg trials produced a large number of judgments, which have greatly contributed to 
the forming of case law regarding individual criminal responsibility under international law.331The 
General Assembly affirmed the principles of international law recognized by both the Charter 
and the judgement of the Nuremberg tribunal.332 In 1950, the ILC adopted a report on the 
Principles of International Law Recognised in the Charter of the Nuremberg tribunal and in the 
Judgement of the tribunal. Principle (I) stated that “any person who commits an act which 
constitutes a crime under international law is responsible therefore and liable to punishment”. It 
constitutes official recognition of the fact that an individual in the broadest sense may be held 
responsible for having committed a crime.333 
The Tokyo tribunal was not different from the Nuremberg tribunal as it was  set up in order to 
prosecute and bring to justice several Japanese officials involved in world war II who committed 
war crimes.334The position or status of the perpetrators did not relieve them from responsibility 
for the atrocities committed.335 Article 8 of the Charter stated of individual responsibility 
regardless of order from the government or of a superior and the Tokyo Charter provided the 
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same.336 The Military Tribunals shaped the deeper need to prosecute serious violations of the 
laws of war, with regard to the personal responsibility of individuals.337 
3 3 1 3 ICTY and ICTR jurisprudence 
Individual criminal responsibility has developed in the past years as tribunals have been created 
to enforce laws applicable in times of conflict. The ICTR and ICTY have been instrumental in 
developing IHL and specifically individual criminal responsibility. Article 7(1) of the ICTY Statute 
states that a person who planned, instigated, ordered, committed or otherwise aided and 
abetted in the planning, preparation or execution of a crime referred to in Articles 2 to 5 of the 
present Statute shall be individually responsible for the crime.338 According to Article 7(1) the 
perpetrators must have participated in the commission of the offence and “all acts of assistance 
by words or acts that lend encouragement or support” or even if participation had “substantial 
effect” on the commission of the crime,339 this would constitute sufficient participation to entail 
responsibility. A good example of this support is the participation in support of the Somali 
conflict in the form of financial support to Al-shabaab.340 
 
“The kinds of grave violations of international humanitarian law which were the motivating factors 
for the establishment of the Tribunal continue to occur in many other parts of the world, the war in 
Somalia is one example, and continue to exhibit new forms and permutations. The international 
community can only come to grips with the hydra-headed elusiveness of human conduct through a 
reasonable as well as a purposive interpretation of existing provisions of international customary 
law.”341 
 
The ICTY in the Tadic case discussed individual criminal responsibility. It was stated that the 
basic assumption must be that in international law as much as in national systems, the 
foundation of criminal responsibility is the principle of personal culpability: nobody may be held 
criminally responsible for acts or transactions in which he has not personally engaged or in 
some other way participated.342Article 7(1) also sets out the parameters of personal criminal 
responsibility under the Statute. Considering Article 7(1) it further stated that any act falling 
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under one of the five categories contained in the provision may entail the criminal responsibility 
of the perpetrator or whoever has participated in the crime in one of the ways specified in the 
same provision of the Statute.343 The Tadic case interpretation of the Statute based on its object 
and purpose leads to the conclusion that the Statute intends to extend the jurisdiction of the 
International Tribunal to all those “responsible for serious violations of international humanitarian 
law” committed.344 
The aim of establishing the two ad hoc tribunals was to prosecute those who were in breach of 
rules, customs and the laws applicable during armed conflict. UN Security Council Resolution 
8276 mandates the ICTY “to prosecute persons responsible for serious violations of IHL in the 
territory of the former Yugoslavia since 1991.”345 Resolution 955 established the ICTR to 
prosecute persons responsible for the violations of IHL. The crimes committed to Rwandese in 
other territories were also included in the geographic jurisdiction of the ICTR.346 Such a court 
has not been created in the case of Somalia, which does not necessarily mean that violations as 
stated in the Common Article 3 of the Geneva Conventions, Rome Statute and Statutes of other 
tribunals have not been committed.  
International  criminal  tribunals  have  the  jurisdiction  to  hold natural  persons  individually  
responsible  for  their  involvement  in  crimes  such  as  genocide,  crimes  against  humanity, 
and war crimes. Individuals are responsible for their acts during and after armed conflict.347 
Common Article 3 to the Geneva Conventions contains no explicit reference to criminal liability 
for violation of its provisions.348 Even though Common Article 3 does not refer explicitly to 
liability, the ICTY found that as a matter of customary law, breaches of IHL committed in non-
international armed conflicts, including violations of Common Article 3, could also attract 
individual criminal responsibility.349 
The IMT at Nuremberg concluded that a finding of individual criminal responsibility is not barred 
by the absence of treaty provisions on punishment for breaches.350 The Nuremberg tribunal 
considered a number of factors relevant to its conclusion that the perpetrators of particular 
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prohibitions incur individual responsibility. These factors consist of the clear and unequivocal 
recognition of the rules of warfare in international law, and State practice indicating an intention 
to criminalize the prohibition. A good example in Somalia law is Book II of the Somalia Penal 
Code which criminalises acts in violation of IHL.351 Included are statements by government 
officials and international organizations, as well as punishment of violations by national courts 
and military tribunals.352 
In terms of rule 51 of customary international humanitarian law, individual criminal responsibility 
for war crimes is regarded as a norm of customary international law applicable in international 
and non-international armed conflicts.353Individuals must be held criminally responsible, 
because, as the Nuremberg Tribunal concluded: “‘[c]rimes against international law are 
committed by men, not by abstract entities, and only by punishing individuals who commit such 
crimes, can the provisions of international law be enforced.’”354Applying the foregoing criteria to 
the violations at issue here, we have no doubt that they entail individual criminal responsibility, 
regardless of whether they are committed in non-international or international armed conflicts. 
Article 2 of the Draft Code provides for individual criminal responsibility for crimes against the 
peace and security of a person.355 Principles and rules of IHL reflect "elementary considerations 
of humanity."356 International practice shows that States intend to criminalize serious breaches 
of customary rules and principles in internal conflicts.357 
Attention should also be drawn to national legislation designed to implement the Geneva 
Conventions and their Additional Protocols, some of which make it possible for domestic courts 
to try persons responsible for violations of rules concerning non-international armed conflicts. 
Somalia is to adopt legislation criminalising violations of IHL which should entail the criminal 
responsibility of those committing or ordering violations. Thus, for instance, in two resolutions on 
Somalia where civil strife was under way, the UN Security Council unanimously condemned 
breaches of humanitarian law and stated that the authors of such breaches or those who had 
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ordered their commission would be held "individually responsible" for them.358 Individual criminal 
responsibility does not preclude a person being held jointly accountable for acts executed with a 
common purpose against the rules and customs of international humanitarian law or laws 
applicable in armed conflict. 
3 3 2 Joint criminal Responsibility 
International crimes are gross violations usually committed by groups in a systematic manner.359 
It is well-established that criminal responsibility is attributed to individuals, more precisely to 
natural persons. One of the concerns of international criminal law is the identification of every 
person cooperating in the commission of a crime.360 Different modes of criminal participation 
have developed in response to this challenge.361 A person who planned, instigated, ordered, 
committed or otherwise aided and abetted in the planning, preparation or execution of a crime 
referred to in the present Statute, is considered to be individually responsible for the crime.”362 
Many post-World War II cases concerning war crimes proceed upon the principle that when two 
or more persons act together to further a common criminal purpose, offences perpetrated by 
any of them may entail the criminal liability of all the members of the group.363 Joint Criminal 
Enterprise (JCE), a form of criminal participation, is a concept that was established in the case 
law of the ICTY in order to deal with situations where the weight of other participants’ 
contributions is no less than that of the physical perpetrators; and where the previously 
mentioned modes of participation do not fairly reflect “the moral gravity” of such contributions. 
As explained by the ICTY Trial Chamber in the Tadic case, 
to hold criminally liable as a perpetrator only the person who materially performs the criminal act 
would disregard the role as co-perpetrators of all those who in some way made it possible for the 
perpetrator to physically carry out that criminal act. At the same time, depending upon the 
circumstances, to hold the latter liable only as aiders and abettors might under state the degree of 
their criminal responsibility.364 
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The Pre-Trial Chamber of the ICC held  that  co-perpetration  “is  rooted  in  the  notion  of  the 
division  of  essential  tasks  for  the  purpose  of  committing  a  crime  by two  or  more  
persons  acting  in  a  concerted  manner.”365 The  objective  elements  of  co-perpetration is as 
follows: (i) the “existence of an agreement or common plan  between  two  or  more  persons”; 
and  (ii)  the  “co-ordinated essential  contribution  made  by  each  co-perpetrator  resulting  in  
the realisation  of  the  objective  elements  of  the  crime.366 The legal basis of individual 
criminal responsibility is customary international law.367 
The Rome Statute, through Articles 25(3)(a) and (d), seemingly can apply to criminal 
responsibility, which is among other things, based on participating in a common criminal plan.368 
The Appeals Chamber holds the view that the notion of common design as a form of accomplice 
liability, is firmly established in customary international law and is upheld, albeit implicitly.369 The 
Appeals Chamber considers that the consistency and cogency of the case-law and the treaties 
referred to above, as well as their consonance with the general principles on criminal 
responsibility laid down both in the Statute and general international criminal law and in national 
legislation, warrant the conclusion that case law reflects customary rules of international criminal 
law.370 
Although only some members of the group may physically perpetrate the criminal act (murder, 
extermination, wanton destruction of cities, towns or villages), the participation and contribution 
of the other members of the group is often vital in facilitating the commission of the offence in 
question. It follows that the moral gravity of such participation is often no less or indeed no 
different from that of those actually carrying out the acts in question.371 
Participation shares the purpose of joint criminal enterprise as opposed to merely knowing 
about it. Thus, the Appeals Chamber views participation in a joint criminal enterprise as a form 
of “commission” under Article 7(1) of the Statute.372 For the purpose of liability the ICTY appeals 
chamber stated that “participation must be willing and the parties must have willingly 
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participated in their actions.”373 Crimes committed in the furtherance of JCE cannot be justified 
as no justification can exist for targeting civilians where there was no military necessity.374Joint 
criminal enterprise is a mode of liability which is firmly established in customary international law 
which is described fully as follows:375 
“First, a plurality of persons is required. They need not be organized in a military, political or 
administrative structure. Second, the existence of a common purpose which amounts to or involves 
the commission of a crime provided for in the Statute is required. There is no need for this purpose 
to have been previously arranged or formulated. It may materialize extemporaneously and be 
inferred from the facts. Third, the participation of the accused in the common purpose is required. 
This participation need not involve the commission of a specific crime under one of the provisions 
(for example murder, extermination, torture or rape), but may take the form of assistance in, or 
contribution to, the execution of the common purpose.”376 
 
In Somalia members of different armed groups have at times come together in the fight against 
the Somali government (previously the TFG) in order to eliminate all those who they think are 
fighting for the government. This shows that parties have participated in a joint criminal 
enterprise the common purpose of which was to eliminate or persecute those fighting for the 
government. The permanent Court of International Justice in SS Lotusstated that a State is not 
prohibited from exercising its jurisdiction in its own territory, in respect of any case which relates 
to acts which have taken place abroad.377The UN Security Council decided that States are 
responsible for preventing and punishing the financing of terrorism, by criminalizing the 
provision of funds by their nationals or in their territories to be used to carry out terrorist acts.378 
The universal legal framework for combating the financing of terrorism has been considerably 
strengthened, since States have to comply in that regard with the obligations under both the 
1999 Convention and resolution 1373.379 
A United States of America court in February 2013 convicted four Somali immigrants for 
providing support to the militant group Al-shabaab.380 All four accused perpetrated violence 
indirectly and acted in the furtherance of a common purpose to fund the armed group fighting 
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with the government. With such an example it requires States to also take part in holding those 
who participate in the criminal activities to be accountable. States are mandated to ensure that 
any person who participates in the financing, planning, preparation or perpetration of terrorist 
acts or in supporting terrorist acts is brought to justice and ensure that, in addition to any other 
measures against them, such terrorist acts are established as serious criminal offences in 
domestic laws and regulations and that the punishment duly reflects the seriousness of such 
terrorist acts, this entails universal jurisdiction.381Taking into consideration the discussion above, 
it is clear that the four people wanted to achieve one common purpose of supporting the armed 
opposition group and the elimination of government forces, therefore, they were all liable in 
terms of JSE.  
Al Shabaab is a terrorist382 organization based in Somalia with objectives of overthrowing the 
government and the elimination of African Union support for the government. Al Shabaab has 
engaged in and used violence, intimidation, and acts of terrorism, including suicide bombings in 
Somalia to further its objectives.383 Whatever the objective of Al-shabaab is, the four accused of 
supporting Al-shabaab were also part of the group as they funded the group with a common 
purpose of advancing Al-shabaab’s objective. As such, it can also bring about individual criminal 
responsibility and for participating together, joint criminal liability, either under customary 
international humanitarian law or in terms of the Rome Statute. 
3 4 The Rome Statute of the International Criminal Court 
One of the most important obligations arising from violations of international human rights and 
humanitarian law is the obligation to ensure accountability for those violations.384 Article 1 
establishes the power that the court has, to exercise its jurisdiction over persons for the most 
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serious crimes of international concern, but this court is only complementary to the national 
criminal jurisdiction.385Armed oppositions conducted during armed conflict can bring about 
individual criminal responsibility for their breach in terms of Article 25 of the Rome Statute. In 
the Statute, Article 25 provides that:  
“The Court shall have jurisdiction over natural persons pursuant to this Statute. A person who 
commits a crime within the jurisdiction of the Court shall be individually responsible and liable for 
punishment in accordance with this Statute.  In accordance with this Statute, a person shall be 
criminally responsible and liable for punishment for a crime within the jurisdiction of the Court if that 
person: Commits  such  a  crime,  whether  as  an  individual, jointly  with  another  or through 
another  person, regardless of whether that other person is criminally responsible.”386 
 
This article indicates that individuals who commit these crimes can be held accountable. The 
Somali conflict is a good example of how people guilty of targeting civilians in the conflict for the 
past 22 years have not be held responsible for their crimes. Somalia is not a party to the Rome 
Statute and therefore the court has limited jurisdiction over Somalia. As Somalia is not a state 
party to the Rome Statute, the court does not have jurisdiction, but the court can exercise its 
jurisdiction where the State accepts or is unable to exercise jurisdiction, the Security Council 
can refer to the ICC a situation without such acceptance.387 
In terms of Article 7 and 8 the court has jurisdiction over war crimes and crimes against 
humanity and as such perpetrators can be held accountable. The UN Security Council, acting 
under chapter VII, may refer crimes listed in Article 5 to the prosecutor of the court.388 Once the 
Security Council has determined pursuant to Chapter VII of the UN Charter that there is a threat 
to peace or an act of aggression it may refer such situation to the ICC.389 By virtue of Article 25 
of the UN Charter, all decisions made by the UN Security Council are binding upon all UN 
member states. Consequently the UN Security Council can, when it refers to the ICC a criminal 
case related to the maintenance of world peace and security; ask all UN member states to co-
operate.390 
The Security Council in its resolutions has continuously expressed that those fighting in Somalia 
should desist and cease the acts of violence or they will be accountable for their acts.391 To date 
there has been no referral notwithstanding the existence of breaches of international law being 
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evident from reports of different organisations such as Amnesty International and Human Rights 
Watch.392 
The general principle of the law of treaties according to which treaties are binding only on State 
parties, when viewed in the light of other general principles of international law, co-operation 
with ICC is no longer voluntary in nature, but it is instead obligatory in the sense of customary 
international law.393 Article 86 of the Statute is a general provision concerning state co-operation 
and judicial assistance. In accordance with this provision, ‘‘States Parties shall, in accordance 
with the provisions of this Statute, co-operate fully with the Court in its investigation and 
prosecution of crimes within the jurisdiction of the Court.’’394Co-operation with the ICC in 
particular by non-party States may, if analysed in terms of the authority of the UN Security 
Council, the jurisdiction of the ICC or the general principles of international law, be an obligation 
of a mandatory nature in certain specific cases.395 Common Article 1 to the four Geneva 
Conventions requires states to respect and ensure respect for IHL.  
‘‘Respect’’ means that states must do everything possible to ensure that their organizations and all 
others within their scope of jurisdiction respect the rules of international humanitarian law. 
‘‘Ensuring respect’’ means that all states, regardless of whether they are parties to a conflict or not, 
must take all possible steps to ensure that all persons, and particularly the parties to that conflict, 
respect those rules.396 
 
The Geneva Conventions are recognised to be part of customary international law. The ICC’s 
jurisdiction included is for the grave breaches of the Geneva conventions, serious violations of 
Common Article 3 to the four Geneva Conventions, and serious violations of the laws and 
customs applicable in non-international armed conflict. Somalia is a party to the Geneva 
conventions; it is thus obligated to ensure respect to the Conventions by all parties to the 
conflict. With such an obligation on Somalia, it is necessary to hold armed groups accountable 
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for the breaches that have occurred of Common Article 3 and customary international 
humanitarian law.  
3 5 Evidence for the accountability of armed opposition groups in Somalia 
Common Article 3 is considered to be the ‘Convention in miniature’ applicable to non-
international armed conflict. It provides, together with Additional Protocol II, the obligations397 
that parties to the conflict are to respect. Even though it does not specifically mention that 
armed groups are a party to the conflict it can be deduced from the wording of Common Article 
3. The provision of Common Article 3 is concerned with people, not as soldiers but simply as 
human beings, without regard to their uniform, their allegiance, their race or their beliefs, without 
regard even to any obligations which the authority on which they depend may have assumed in 
their name or in their behalf. Wounded or sick, they are entitled to the care and aid with the 
respect for human personality.398 ICRC commentary on Article 3 to the fourth Geneva 
Convention it was stated that: 
“In all cases of armed conflict which are not of an international character, especially cases of civil 
war, or wars of religion, which may occur in the territory of one or more of the high contracting 
parties, the implementing of the principles of the present Convention shall be obligatory on each of 
the adversaries. The application of the Convention in these circumstances shall in no ways depend 
on the legal status of the Parties to the conflict and shall have no effect on that status."399 
The conflict in Somalia has seen different armed groups fighting each other and also, for the 
past few years organised Al-shabaab and other groups fighting with government forces. From 
the Tadic case it can be deduced that what is required for the accountability of such groups is 
that these groups must carry out protracted armed violence and they must be organised groups. 
The UN Security Council and the United Nations Commission on Human Rights have applied 
the provisions of the convention to armed groups. Resolution 814 reiterated its demand that ‘all 
Somali parties, including movements and factions immediately cease and desist from all 
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breaches of IHL.400 At the time that the UN Security Council demanded the parties desist and 
cease breaches of IHL, it was concerned with the absence of the rule of law and the parties’ 
difficulties in reconciliation.401 
3 6 The Position in Somalia 
The failure to hold those responsible for violations to account has a pernicious impact and it 
further entrenches a culture of impunity; it fosters cycles of violence and violations; it 
undermines any efforts to create a culture of respect for the rule of law; and it damages the 
credibility of the justice system.402 Many civilians in Somalia do not trust the justice system as 
they feel that it does not protect them but that it is rather used to victimise them. A good 
example is the case of a woman who revealed to a journalist that she had been raped and they 
were both imprisoned.403 The perpetrators were not brought to justice. Building the capacity of 
the national justice system in conflict or post-conflict countries is now widely recognized as 
essential to tackling impunity for crimes under international law in a sustainable fashion.404 A 
fundamental problem in getting evidence for such atrocities is the weakness of the criminal 
justice system and the lack of enforcement of the national laws and international obligations, 
which criminalises the conduct of the armed groups over the past two decades.  
Peace and security has been undermined by the factions fighting against the Somali 
government. The recent attack on the court house shows that there is need to end impunity to 
the violation of international humanitarian and human rights law.405 In its Resolution 2102 the 
Security Council condemned the terrorist attacks, and it reiterated its willingness to take action 
against those whose behaviour threatens the peace, stability, or security of Somalia.406 The UN 
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decided to establish the United Nations Assistance Mission to Somalia407 towards bringing 
peace and stability and also supporting the Federal Government of Somalia’s peace process.408 
The UN support since 3 June 2013 aims at reforming the security sector and the rule of law. 
This shows how committed the UN is in supporting Somalia in order for Somalia to hold those 
responsible for the atrocities accountable.  
In several of its resolutions the UN Security Council has condemned actions of the different 
factions, and has stated its willingness to hold those responsible for such violations of 
international humanitarian and human rights law accountable. These groups or individuals have 
yet to be held accountable in Somalia. The mandate for UNSOM is to help build the capacity of 
the federal government of Somalia: to strengthen the Somali justice institutions and to help 
ensure accountability in particular with respect to the crimes against women and children.409 In 
the efforts by UNSOM to strengthen justice institutions transitional court can help in enforcing 
IHL and other international law obligations imposed on Somalia. 
The transitional justice system is increasingly used to frame part of the debate over tackling 
impunity for past violations of human rights and IHL, such as the creation of a specialised 
court.410 The creation of a mixed judicial mechanism made up of national and international 
personnel is one of various transitional justice measures to be considered in addressing crimes 
committed in Somalia. This will enable Somalia to attain justice and also assist the justice 
institutions which have thus far not been functional. The use of international law in protecting 
war victims and bringing perpetrators of violence to account would assist the Somali 
government. While all sides have displayed wanton disregard for civilian welfare in their conduct 
of military operations, there has been no significant efforts by any party involved in Somalia to 
hold accountable those who are responsible for the alleged atrocities.411 
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3 7 Conclusion 
The issue of accountability needs to be viewed from a different angle as there is need to end 
impunity for the crimes committed, and to hold accountable perpetrators that have gone 
unpunished for so long. Accountability in IHL is important as it re-enforces existing laws which 
are applicable during armed conflict. A breach of obligation by armed groups brings about 
individual criminal responsibility, where an individual is held liable for their role during the 
conflict. Criminal responsibility can also be imposed on people jointly if they carried out the act 
or were involved in the planning or instigation of the violence. 
 
While it may be somewhat difficult to hold Somalia’s armed groups accountable as a result of 
having no functional courts or tribunals, perpetrators can still be held accountable by using other 
mechanism to establish jurisdiction over them. As discussed above, the USA having convicted 
four people for participation exercised a form of jurisdiction which can be followed by other 
countries. In exercising jurisdiction, international law and international humanitarian law as 
applicable in non-international armed conflict can be applied in cases of grave breaches of 
international law and customary humanitarian law.  
The recent presence of UNSOM in Somalia has helped the Somali government in the 
maintenance of peace and security. It also wants to help in the establishment of institutions in 
an effort to help and enforce the rule of law. Even though the ICC does not have jurisdiction in 
Somalia, there are other ways in which perpetrators can be held accountable. The UN Security 
Council may refer a case to the ICC or where a state is unable to prosecute, therefore, this can 
also be considered in holding armed opposition groups accountable by applying international 
law, customary international humanitarian law and human rights law to the breaches of 
obligation that have occurred in Somalia.  
 
The restoration of law and order would contribute a lot to the attainment of peace in Somalia 
and the institutions created in the enforcement of law would be functional. As the presence of 
UNSOM is aiming at helping to build law enforcement institutions to help bring peace, it would 
help both parties fighting in Somalia to hold those in breach of international humanitarian and 
human rights law accountable. What follows is a discussion on the breaches of IHL that have 
continued to occur in Somalia. 
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Chapter four 
BREACH OF INTERNATIONAL HUMANITARIAN LAW BY THE PARTIES TO THE 
ARMED CONFLICT IN SOMALIA 
4 1 Introduction 
The United Nations Security Council has in the past imposed sanctions on armed opposition 
groups for breaches of their international obligations. Chapter two dealt with the obligations that 
armed opposition groups have in terms of Common Article 3 and Additional Protocol II, and 
other rules which are customary in nature. As discussed in chapter two these obligations are to 
be respected at all times by the parties to the conflict as they are applicable from the initiation of 
the conflict until a ceasefire agreement by the parties is reached. 
This chapter discusses the breaches of IHL obligations that have occurred over the past 22 
years in the armed conflict in Somalia. Breach of IHL constitute war crimes and is enforced by 
international criminal law. The conflict in Somalia has resulted in so many atrocities that have 
been suffered by women and children, this chapter will also discuss how the law even though it 
protects the most vulnerable groups has been breached and parties to the conflict have not 
respected their obligations in terms of IHL. It is therefore, the aim of this chapter to discuss how 
the conflict in Somalia has impacted women and children.   
 
The Geneva Conventions in Common Article 3 lists some of the Grave Breaches of the Geneva 
Conventions which are also listed in Article 8 (2)(a) of the Rome Statute. Serious violations of 
laws and customs applicable in non-international armed conflict have continued to occur. For 
example, attacks against civilians, sexual violence perpetrated against Women in Somalia and 
conscription of children as fighters by parties to the conflict in Somalia these constitute war 
crimes.  
As war affect women and girls disproportionately, women are the primary adult victims of war. 
For example, harm of war on women is the trauma inflicted by rape and sex trafficking. Children 
also bear the blunt of the armed conflict as most of them are forced to join parties to the conflict 
for survival after family, social and economic structures collapse, or after seeing family members 
tortured or killed by government forces or armed groups. Other children join because of poverty 
and lack of work or educational opportunities. Many girls have reported enlisting to escape 
domestic servitude, violence and sexual abuse. 
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Chapter four will also analyse some of the applicable provisions considered to be declaratory of 
international customary law. It will also focus on the grave breaches provisions of the Geneva 
Conventions; they are also listed in the Rome Statute which includes attacks against 
humanitarian agenciesand serious violations of the laws applicable in non-international armed 
conflict. What follows is a discussion on international law obligations in respect to rules 
recognised as norms of general law. 
4 2 International Law Obligations 
There are rules of international law which are recognised as being jus cogens, and are 
hierarchically superior.412  These norms prohibit parties from entering into agreements which are 
incompatible with the provisions of the Conventions.413 Article 53 of the Vienna Convention on 
the Law of Treaties establishes that a treaty is void if, at the time of its conclusion, it conflicts 
with a peremptory norm of general international law. A peremptory norm of general international 
law is a norm accepted and recognized by the international community of States as a whole as 
a norm from which no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character.414 
 
It is internationally recognised that norms that have humanitarian objectives and purposes, 
including certain principles of human rights and international humanitarian law cannot be 
derogated.415 For example, children must be protected and cared for, and are not to be enlisted 
into armed groups.416 The humane treatment of all parties to the conflict should be upheld, and 
cannot be derogated from. It is not permissible to subject people to cruel treatment and torture, 
and there is a prohibition of violence to life. These norms of jus cogens aim at protecting the 
rights of individuals.  
 
It should be noted that if a treaty or convention simply codifies existing norms, which are already 
binding on States as customary international law, then those States not party to the convention 
                                                          
412 Hossain “Concept of jus cogens and the Obligation under the UN Charter” 2005 3 Santa Clara Journal of 
International Law 72 73. 
413 Nieto-Navia “International Peremptory Norms (jus cogens) and International humanitarian Law” (March 2001) 
http://www.iccnow.org/documents/WritingColombiaEng.pdf (accessed on 2013-07-21) 6. 
414       The Vienna Convention on the Law of Treaties of 1969. 
415       Nieto-Navia http://www.iccnow.org/documents/WritingColombiaEng.pdf 12. 
416       Article 4(3) of Additional Protocol II; Articles 8(2)(b)(xxvi) and 8(2)(e)(vii) of the Rome Statute. 
67 
 
or treaty in question are nevertheless bound. This in effect applies to armed opposition groups 
by the terms of the relevant customary law principle.417 
 
Many rules of IHL applicable in armed conflict are fundamental to the respect of the human 
person and the ‘elementary considerations of humanity.’418 These fundamental rules are to be 
observed by all States and armed opposition groups, whether or not they have ratified the 
conventions that contain them, because they constitute non-transgressible principles of 
international customary law.419 The Appeals Chamber of the ICT Y stated that  
“State practice shows that the general principles of customary international law have evolved with 
regard to internal armed conflict, also in areas relating to methods of warfare. Two particular 
limitations may be noted: firstly, only a number of rules and principles governing international 
armed conflicts have gradually been extended to apply to internal conflicts; and secondly, this 
extension has not taken place in the form of a full and mechanical transplant of those rules to 
internal conflicts. Rather, the general essence of those rules, and not the detailed regulations they 
may contain, has become applicable to internal conflicts.”420 
 
There are also other international laws applicable to States during conflict as a result of such 
norms becoming universal. These norms are obligations erga omnes. The norms are owed to a 
community of States, or to the international community as a whole.421 The attacks by Al-
shabaab on aid workers and international organisations are breaches of international law. There 
is therefore a need to call such groups to account for their breach of the international obligation 
to protect civilians. The president of MSF, Dr Karunakara stated that  
“(MSF) had to hire armed guards to protect clinics and staff, something we do not do in any other 
conflict area. Despite this extreme measure, we have been greeted with a barrage of attacks, 
including abductions and the killing of 16 of our staff. There have also been an unbearably high 
number of threats, thefts and other intimidating incidents. There is no other country in the world, 
where security risks are so high.”422 
 
The withdrawal in August 2013 of Medicins San Frontieres (MSF) from Somalia, indicating 
security problems, is one indication of breaches occurring in South and Central Somalia in 
respect to the treatment of humanitarian workers and civilians. The breach of obligation by the 
                                                          
417       Nieto-Navia http://www.iccnow.org/documents/WritingColombiaEng.pdf 12. 
418      The Corfu Channel case (Merits) Judgement 9 April 1949 22. 
419       Legality of the Threat or Use of Nuclear Weapons: Advisory Opinion, ICJ Reports (1996) 79. 
420 Prosecutor v Tadic (Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction) IT-94-1-A72 2 
October 1995125-126. 
421 Pegna: “Counter-claims and Obligation Erga Omnes before the International Court of Justice” 1998 1 
European Journal of International Law 724 731. 
422 Karunakara “Op-Ed: Why MSF Left Somalia” (20 August 2013) 
http://www.doctorswithoutborders.org/publications/article.cfm?id=7008&cat=op-eds-articles (accessed on 
2013-08-29). 
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parties to the conflict and attacks against civilian aid workers are a few examples and evidence 
of the war crimes being committed. 
4 3 Evidence of War Crimes 
War crimes423 constitute acts contrary to the laws of armed conflict, giving rise to the penal 
accountability of individuals who perpetrate the proscribed acts.424 The Rome Statute 
distinguishes four categories of war crimes in Article 8. The first crime covers the grave 
breaches of the 1949 Geneva Conventions; the second covers serious violations of the laws 
and customs applicable in international armed conflict; but the rules are somehow applicable to 
non-international armed conflict, including in Somalia, as a result of the laws applicable in 
international armed conflict having attained customary international law status. The third crime 
covers serious violations of Common Article 3 committed against persons not taking part in the 
hostilities; and the last category that is recognised as a war crime is that of serious violations of 
the laws and customs applicable in non-international armed conflicts. The last two categories 
applicable in non-international armed conflict are dealt with in this chapter. 
The crimes recognised in the Rome Statute were already recognised in the Statutes of the IMT 
at Nuremburg and Tokyo, ICTR, ICTY and SCSL.425 War crimes are also defined in Article 8 of 
the Rome statute as grave breaches of the Geneva Conventions of 12 August 1949, namely, 
any of the following acts committed against persons or property protected under the provisions 
of the relevant Geneva Convention: Wilful killing; torture or inhuman treatment, including 
biological experiments; wilfully causing great suffering, or serious injury to body or health; 
                                                          
423 Article 6 of the Nuremburg charter states that War Crimes are violations of the laws or customs of war, such 
violations shall include, but not be limited to, murder, ill-treatment or deportation to slave labour or for any other 
purpose of civilian population of or in occupied territory, murder or ill-treatment of prisoners of war or persons 
on the seas, killing of hostages, plunder of public or private property, wanton destruction of cities, towns or 
villages, or devastation not justified by military necessity. The Hague Convention of 1907 recognised war 
crimes in Articles 46, 50, 52 and 56; And Articles 2, 3, 4, 46 and 51 of the Geneva Convention of 1929, 
violations of these provisions constituted crimes and guilty individuals were to be punished. The provisions are 
applicable to the situation in Somalia as rules of customary law. 
424       Dinstein:The Conduct of Hostilities under the Law of International Armed Conflict (2010) 263. 
425 The ICTR Statute in its Article 4 gave the tribunal the power to prosecute violations of Common Article 3 to the 
Geneva Conventions and Additional Protocol II. Article 1 of the ICTY Statute states that the court will have the 
power to prosecute those in violation of IHL; and Article 2 lists similar grave breaches of the Geneva 
Conventions of 1949, as the Rome statute of the ICC and the Special Court of Sierra Leon gives power to 
prosecute for the violations of international humanitarian law and violations of the Geneva Conventions in 
Articles 1, 3 and 4 of its Statute. 
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extensive destruction and appropriation of property, not justified by military necessity and 
carried out unlawfully and wantonly; and the taking of hostages.426 
 
From this definition of war crimes, any of the mentioned treatment on civilians or those no 
longer taking part in hostilities would amount to war crimes and therefore constitute a breach of 
the obligations imposed by various rules of international humanitarian law and international 
customary law. 
The laws of war protect civilians and civilian objects from deliberate attacks.  Breaches of such 
obligations occur when armed opposition groups attack civilians or civilian objects such as 
courthouse which are not being used for military purpose. Aid workers are also protected as 
civilians.427 Individuals who violate humanitarian law with criminal intent can be prosecuted in 
domestic or international courts for war crimes.428There is a need to strengthen the prevention 
of war crimes in Somalia, in order to end impunity, and strengthen the rules of IHL of non-
international armed conflict. Breaches of IHL continue to appear in Somalia, as a result of the 
lack of accountability. The following section deals with grave breaches as they continue to occur 
in Somalia. 
4 3 1 Grave Breaches of the Geneva Conventions 
Grave breaches represent some of the most serious violations of international humanitarian law. 
These are specific acts listed in the Geneva Conventions and Additional Protocol I, including 
wilful killing, torture or inhuman treatment and wilfully causing great injury.429 
 
Treaty provisions have not always been applied to cases in practice for Example, in the 
Violations of IHL in Somalia and Rwanda case in 1997.430 The Court came to the conclusion 
                                                          
426 Article 8 (2) (a) (i-iv) and (viii) of the Rome Statute; See Discussion on Obligations of Armed Opposition Groups 
in Chapter two. 
427 Article 18(2) of Additional Protocol II; Under the Statutes of the International Criminal Court in Article 8(2)(e)(iii) 
and of the Special Court for Sierra Leone Article 4(b), intentionally directing attacks against personnel involved 
in a humanitarian assistance mission in accordance with the Charter of the United Nations is considered a war 
crime in non-international armed conflicts, as long as such personnel are entitled to the protection given to 
civilians under international humanitarian law. 
428      HRW http://www.hrw.org/sites/default/files/reports/somalia1208webwcover.pdf 26. 
429 ICRC Advisory Service of IHL “Penal Repression: Punishing war crimes” (no date) 
http://www.icrc.org/eng/assets/files/other/penal_repression.pdf (accessed on 2013-08-22) 1; these are also 
recognised as part of Customary IHL rules;Rule 156. Serious violations of international humanitarian law 
constitute war crimeshttp://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter44_rule156 (accessed on 
2013-11-11). 
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that the 1949 Geneva Conventions were not applicable to the armed conflict in Somalia, and 
that the civilian population could not be granted protection on this basis. 431 Despite the fact 
that the Belgian court stated that the Conventions were not applicable to Somalia, Somalia 
has been a State party to the four Geneva Conventions since12 July 1962 making the 
Conventions applicable to the conflict, particularly Common Article 3; and the need for 
consideration for humanity would require such application of the Conventions and also the need 
for protection of civilians.  
Torture, in times of armed conflict, is prohibited by a general rule of international law, and may 
be applicable as part of customary international law.432 The ICJ in the Nicaragua case, held that 
Common Article 3 of the 1949 Geneva Conventions, which inter alia prohibits torture against 
persons taking no active part in hostilities, is now well-established as belonging to the corpus of 
customary international law, and is thus applicable both to international and non-international 
armed conflicts.433 Many children and women have suffered the negative impact of war. 
Considering jus in bello with regard to Sharia law, certain categories of non-combatant are 
inviolable; children and women are included.434  Al-shabaab has often construed its laws in 
violation of international law; this may be considered a breach of international law and Common 
Article 3.  
There is an on-going and virtually absolute impunity relating to human rights and IHL violations 
and abuses in Somalia. Impunity for crimes, human rights and IHL violations must urgently be 
addressed if the human rights and humanitarian situation is to improve in Somalia.435 What 
follows is a discussion on the serious violations of laws and customs applicable in non-
international armed conflict and the war crime of attacks against civilians, the impact of sexual 
violations and conscription and enlistment of children into the armed forces. 
                                                                                                                                                                                           
430 Belgian Military Court acquitted two Belgian soldiers accused of having injured and threatened, in 1993, the 
civilian population, whilst performing duties as part of the UNOSOM II peace-keeping operation in Somalia. 
431 Practice Relating to Rule 151. Individual Responsibility http://www.icrc.org/customary-
ihl/eng/docs/v2_cou_be_rule151_sectiona (accessed on 2013-08-22). 
432       Prosecutor v Furundzija (Trial Chamber Judgement) 139. 
433 Case Concerning Military and Paramilitary Activities in and against Nicaragua (Nicaragua v U.S.A.) (Merits) 
1986 ICJ 27 June 1986 218.  
434       Thurer: International Humanitarian Law: Theory, Practice, Context (2011) 236. 
435 Amnesty International Public Statement AFR 52/008/2013 (15 May 2003) 
http://www.refworld.org/pdfid/519492934.pdf (accessed on 2013-08-23) 5. 
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4 3 2 Serious Violations of Laws and customs Applicable in Non-international 
Armed Conflict 
4 3 2 1 Attacks against Civiliansin Somalia 
The UN Security Council’s serious concern over the worsening humanitarian situation in 
Somalia has often called on all parties and armed groups in Somalia to take appropriate steps 
to protect the civilian population, to ensure the safety and security of AMISOM, United Nations 
and humanitarian personnel and to permit timely, safe and unhindered access for the delivery of 
humanitarian assistance to all those in need.436 In Mogadishu, the epicentre of the armed 
conflict, military operations carried out in densely populated areas without regard for civilians 
have been the cause of casualties and war wounds.437  Between January and July 2008, it was 
reported that the wards supported by the ICRC and Medicins Sans Frontieres in Mogadishu 
admitted 2,210 war-wounded individuals: an average of 300 a month, of which women, and 
children under the age of 14 years accounted for fifty  per cent of the 500 war-related wounded 
victims. The intensification of the war worsens the situation of accessibility to health care by 
those wounded; and aid workers have consequently found themselves within the crossfire 
fighting and the victims of indiscriminate violence.  
A war crime in the form of attacks on civilians is committed when attacks are launched in the 
knowledge that such attacks would cause incidental loss of civilian life, injury to civilians, or 
damage to civilian objects, which would be clearly excessive in relation to the concrete and 
direct military advantage anticipated.”438 For the crime to be committed, the attacks need to 
be directed against civilians, or those not taking part in the hostilities. The Blaskic case of the 
ICTY stated that where the charges are specifically based on Common Article 3, it is 
necessary to show that the violations were committed against persons not directly involved in 
the hostilities.439 
In assessing the attack it must be established that the attack itself must have caused deaths 
and or serious bodily injury within the civilian population or damage to civilian property. The 
parties to the conflict are obliged to attempt to distinguish between military targets and 
                                                          
436       UNSC Report of the Security Council Mission to Djibouti (on Somalia) S/2008/460 15 July 2008 2. 
437 De Torrent and Weissman: “A War without limits Somalia’s Humanitarian Catastrophe” Harvard International 
Review Winter 2009. 
http://www.operationspaix.net/DATA/DOCUMENT/4972~v~A_War_Without_Limits___Somalia_s_Humanitaria
n_Catastrophe.pdf(accessed on 2013-07-04) 18. 
438 Rule 156 Definition of War Crimeshttp://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter44_rule156 
(accessed on 2013-08-26).  
439       Prosecutor v Blaskic (Trial Judgement) IT-95-14-T 3 March 2000 177. 
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civilian persons or property.440 Targeting civilians or civilian property is an offence when not 
justified by military necessity.441 
Another fundamental principle is that of humane treatment; yet the proscriptions intended to 
minimise wartime suffering are frequently disregarded in the atmosphere of violence, hatred, 
revenge, and fear that is endemic to war. Consequently, armed conflicts are rife with 
breaches of the laws and customs of war. Somali armed groups have disregarded their 
obligation not to launch attacks where there is presence of civilians; they mostly launch 
attacks within the civilian population and shield themselves from attacks by using civilians. 
This constitutes a breach of their obligation not to launch attacks on civ ilians. Rule 156 
prohibits the use of humans as shields; and this practice has been recognised as a war crime 
by the ICTY either as a form of cruel treatment, or as an outrage on personal dignity. 442 
Outrages upon the personal dignity and cruel treatment in Somalia continue to occur in the 
form of Sexual violence on women. The following section deals with sexual violence 
perpetrated against women in Somalia as a form of serious violations of laws and customs 
applicable in non-international armed conflict. 
4 3 2 2 Sexual violence perpetrated against Women in Somalia 
The obligation to respect those not taking part in armed conflict, of which women are usually the 
majority is breached when sexual violence is perpetrated against women. The idea of women as 
property, and as the spoils of war has endured for centuries; it goes back to time immemorial, 
thereby rendering sexual abuse and the exploitation of women as almost natural, and an 
unavoidable consequence of war.443 Women are protected by the general application of 
international instruments. Although rape is expressly listed and prohibited in the fourth Geneva 
Convention444 and in both Additional Protocols, there is still doubt as to whether rape constitutes 
a crime under international law.445 
                                                          
440 Article 13(2) of Addition Protocol II; Prosecutor v Blaskic (Trial Judgement) 180; Practice Relating to Rule 1. 
The Principle of Distinction between Civilians and Combatantshttp://www.icrc.org/customary-
ihl/eng/docs/v2_rul_rule1 (accessed 2013-11-10).  
441       Prosecutor v Blaskic (Trial Judgement) 180. 
442 Rule 156 Definition of War Crimes http://www.icrc.org/customary-ihl/eng/docs/v1_cha_chapter44_rule156 
(accessed on 2013-08-26). 
443 Van der Poll “The Emerging Jurisprudence on Sexual Violence Perpetrated against Women during Armed 
Conflict” 2007 African Yearbook on International Humanitarian Law 1 2. 
444 Article 27(2) of the Geneva Convention IV contains the provision specifically dealing with rape and requires 
that women shall be especially protected against any attack on their honour, in particular against rape, 
enforced prostitution, or any form of indecent assault. 
445       Van der Poll 2007AYbIHL 10-11. 
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The ICRC has for some time been of the view that rape constitutes a grave breach of the 
Geneva Conventions by way of wilfully causing great suffering or serious injury to the body.446 
Committing rape is a sexual violation; it also constitutes a grave breach of the Geneva 
Convention.447 From the wording of Article 8(2)(iv) of the Rome Statute, the ICC has jurisdiction 
over sexual violations, which also includes torture on women.448 The torturous treatment of 
women has been one that is prohibited in terms of the rules of international law. Women in 
Somalia are restricted in their movements, and unmarried women are forced into marriage; and 
in some instances they are systematically raped by both parties to the conflict and in rare cases 
they are beheaded if they refuse to comply.449 
In 2008 Al-shabaab carried out an execution by stoning a girl to death for adultery after she had 
been raped.450 The definition of torture as set forth in the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, is "any act by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person, for such purposes, as 
punishing him for an act committed, or is suspected of having committed, when such pain or 
suffering is inflicted.451 The acts of Al-shabaab in this instance may therefore be interpreted as 
torture in terms of this definition. 
The establishment of the ad hoc tribunals in Rwanda and Yugoslavia has resulted in the 
advancement and progress in international law in redressing international crimes. Many 
violations of the rules of international law have occurred, but torture in respect to sexual 
violence has often occurred to the weakest and most vulnerable group of people during conflict 
including women and children.  
Since time immemorial, women have endured a number of abuses, including that of a sexual 
nature, committed exclusively or disproportionately against them because of their gender.452 
Jurisprudence from international criminal tribunals has recognised various forms of gender-
related crimes constituting instruments of crimes of war and forms of torture, persecution and 
                                                          
446       Van der Poll 2007 AYbIHL 29. 
447       Article 8(2)(b)(xxii) of the Rome Statute. 
448       Article 8(2)(c)(xxii)-(xxiii) of the Rome Statute. 
449 Macleod and Flamand “Fleeing Somalia Women Recount Tales of Terror” (7 October 2010) BBC News  
http://www.bbc.co.uk/news/world-africa-11437595  (accessed on 2013-07-04). 
450 BBC “Stoning Victim Begged for Mercy” (4 November 2008) http://news.bbc.co.uk/2/hi/7708169.stm (accessed 
on 2013-07-04). 
451 Article 1(1) of the Convention against Torture and Other Cruel, Inhumane or Degrading treatment or 
Punishment 1984. 
452 Askin “Crimes against women under International Criminal Law in Bartram S. Brown Research Handbook on 
International Criminal Law (2011) 84. 
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slavery among other crimes.453Other armed groups do not even concern themselves with forced 
marriages. Instead they capture women and young girls to be raped and abused.  
The Rome Statute also treats degrading and humiliating treatment as a violation of Common 
Article 3 and a war crime.454 Rape falls under this category, as it degrades the person who has 
been raped. The ICTY and ICTR have recognised various forms of sexual violence as torture, 
including torture by means of rape. The Akayesu case, dealing with among other things rape, 
was the first judgement of the ICTR to define rape and sexual violence under international law. 
The tribunal defined rape as a physical invasion of a sexual nature, committed on a person 
under circumstances, which are coercive. Sexual violence is not limited to physical invasion of 
the human body; and it may include acts, which do not involve physical contact.455Sexual 
violence falls within the scope of "other inhumane acts."456 Common Article 3 prohibits 
inhumane treatment, the perpetration of which is a grave breach and a war crime. 
Rape is an outrage on the personal dignity, and is classified as any act or omission, which 
would be generally considered to cause serious humiliation, degradation, or otherwise be a 
serious attack on human dignity.457 In the view of the trial chamber, it is not open to regard the 
fact that a victim has recovered or is overcoming the effects of such an offence, as indicating 
that the relevant acts did not constitute an outrage on one’s personal dignity.458 Criminal 
responsibility ensues as long as the conduct is humiliating and degrading. In the Aleksovski 
case, it was stated that the prohibition of the offence on personal dignity is a category of the 
broader proscription of inhumane treatment in Common Article 3.459 
While rape is continuously being committed, those affected continue to live in danger of its 
continuous commission; and this is in a sense destroying the societies within which these 
women and girls live. Where rape has been committed as part of a systematic attack, or with the 
intent to destroy a protected group, it is considered to be a serious crime that threatens 
international peace and security.460 Somali armed opposition groups have often used sexual 
violence against women of other clans, when men from such clans have gone fighting. It is used 
as a weapon of war against other smaller or weaker clans.  
                                                          
453       Ibid. 
454       Article 8(2)(C)(ii) of the Rome Statute. 
455       Prosecutor v Akayesu(Trial Judgement) ICTR-96-4-T 2 September 1998 688. 
456       Prosecutor v Akayesu 688. 
457       Prosecutor v Kunarac(Trial Judgement)IT-96-23-T & IT-96-23/1-T 22 February 2001 507. 
458       Prosecutor v Kunarac Judgement 501. 
459 Prosecutor v Aleksovski(Judgement) IT-95-14/1-T 25 June 1999 54; Prosecutor v Aleksovski (Judgement) IT-
95-14/1-A 24 Mar 2000 26. 
460      Askin Crimes against Women under International Criminal law 84. 
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As a weapon of war, it is inflicted intentionally to destroy and harm extended groups. It is 
committed opportunistically because the atmosphere of war and the breakdown of law and 
order create the opportunity.461 This is true of Somalia because the central government is 
usually weak and armed opposition groups use such opportunities to perpetrate violence.  Since 
the African Union Mission to Somalia has been helping the government forces, not much of the 
violence is occurring in the areas they are controlling – except for “terrorist” forms of attack by 
bombing. 
All these breaches of the customs of the rules of war of non-international conflict have gone 
without being punished. There is a need to end such impunity, and to protect victims who are 
already vulnerable to attack, or without any protection at all.  It is alarming to note that Somali 
women find themselves as victims of forced slavery. It is also worth noting that these claims are 
not solely confined to Al-Shabaab as there are also allegations of similar crimes being 
perpetrated by other armed groups.462The 1926 Slavery Convention was designed to supress 
the slave trade, and to uphold the abolition of all forms of slavery.463 
Somali women are trafficked to destinations in the Middle East, including Yemen and Syria, as 
well as to Sudan, Kenya, and South Africa, where they are frequently subjected to conditions of 
domestic servitude or forced prostitution;464 all these incidents constitute international crimes. 
The Supplemental Slavery Convention makes it clear that making a slave, or subjecting a 
person into a servile status, in order to indicate their status, or as a form of punishment for any 
other reason, also incurs criminal penalty.465 Sexual slavery is also a crime in terms of the SCSL 
Statute and the Rome Statute of the ICC.466 All these forms of torture or degrading treatment 
have a lasting impact on women even after the war. It is important then to include women when 
peace is reached in the process of accountability as they are affected the most. 
Children who are abducted are also trafficked together with the women or they find themselves 
being conscripted into the armed groups. The following section will deal with conscription of 
                                                          
461 Askin “Prosecuting Wartime Rape and Other Gender- Related Crimes under International Law: Extraordinary 
Advances, Enduring Obstacles”21 2003Berkeley Journal of International Law 288 288. 
462      Another notable group is Hizbul. 
463      1926 Slavery Convention. 
464 U.S Department of State “Office To Monitor and Combat Trafficking in Persons Trafficking in Persons Report 
2013 Somalia Special Case”http://www.state.gov/j/tip/rls/tiprpt/2013/210552.htm (accessed on 2013-08-30); 
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children by armed groups in Somalia which is a serious violation of laws and custom applicable 
in non-international armed conflict. 
4 3 2 3 Conscription of Children as fighters by Armed Groups in Somalia 
Modern-day conflicts are particularly lethal for children, because little or no practical distinction 
is made between combatants and civilians.467 Massive and gross violations of children’s rights 
continue unabated. Murder rape, mutilation, forced recruitment, displacement; injury and 
malnourishment are a few of the visible examples.468. The Rome Statute makes it an 
international war crime for children to be conscripted or enlisted into armed forces or groups, or 
otherwise used in hostilities.469 
Serious violations of the rules applicable in armed conflict occur all the time in Somalia. Armed 
groups, together with national forces, have an obligation to protect children. The protection of 
children is also echoed in other human rights treaties.470 Children in Somalia are often 
compelled to join armed opposition groups. Unfortunately, most of the children join armed 
opposition groups in order to survive, as they are promised remuneration and food. Many 
Children have found it difficult to resist joining the fighting in Somalia, as a result of poverty, and 
the famine that has lasted as long as the conflict. They cannot get aid because of the blocking 
of humanitarian aid agencies by armed opposition groups. 
One of the elemental requirements for enlisting is the knowledge that the party must have had 
when conscripting the children into the armed opposition groups. Additional Protocol II states 
that children who have not attained the age of 15 years should neither be recruited, nor be 
allowed to take part in hostilities.471 
The Convention on the Rights of the Child gives obligations on States to ensure that persons 
that have not attained the age of 15 years old do not take part in hostilities. It is difficult for 
Somalia as most institutions, which would have been in place to ensure compliance, are not 
available. With the anarchic conflict, which started in 1991most institutions that are functional 
are too weak to provide such support.  
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The conscription of children occurs when they are forcibly recruited into armed opposition 
groups, and enlisting refers only to voluntary recruitment.472 The latter entails accepting 
individual children when they volunteer to join armed opposition groups. As children are too 
young to discern between what is right and wrong, or to choose to join armed opposition groups, 
the consent of the child would not bar the recruiter from being prosecuted, as that is a war crime 
and a grave breach of the laws that govern the conduct of war. 
Conscription or enlisting child soldiers is a so-called continuous crime that is committed for as 
long as the child remains within the armed opposition groups; it ceases when the child leaves 
the group, or reaches the age of 15 years.473 Conscription of children includes acts of coercion, 
such as abduction and forced recruitment. The latter form of recruitment occurs more in 
Somalia, as armed groups force children to join and participate in the fighting for the ostensible 
reason of fighting a jihad war. Regardless of the religion reason, recruiting children under the 
age of 15 years remains a grave breach. The crime of conscripting children involves using the 
child soldiers to participate actively in hostilities. It was stated in Lubanga that 
Participating actively in hostilities is not limited to participation in combat. An armed force or group 
requires logistical support to maintain its operations. Any labour or support that gives effect to, or 
helps maintain, operations in a conflict, constitutes active participation. Hence, the carrying of loads 
for fighting, finding or acquiring food, ammunition, or equipment, acting as decoys, carrying 
messages, making trails or finding routes, manning checkpoints, or acting as human shields are all 
some of the examples of active participation as much as actual fighting and combat.474 
The unfortunate participation of children is found in the dangers to which they are exposed. 
Children, who are abducted and forced into armed groups, could possibly face charges for their 
participation. Mostly, children carry out terrible acts, as they are too young to understand or fear 
that they would be killed if they do not do what they are told. Somalia armed opposition groups 
have often executed children for not obeying orders; and those who escaped from the groups 
and subsequently found, are tortured together with their families. Armed opposition groups 
regard such children as spies, and the act of escaping from the armed groups is seen as being 
treacherous, resulting in the death penalty being imposed on them.  
The Ottawa Convention and the Convention on the Rights of the Child require ratifying countries 
to promote the physical and psychological recovery and social reintegration of children injured in 
armed conflict. Children in Somalia have been displaced as they fear to go back to their homes 
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after escaping from Al-shabaab camps for fear that they would be killed. Those who go back 
found themselves being followed and killed if they refuse to go back. If parents attempt to 
protect children from being recruited or abducted by Al-shabaab they are usually killed.475 As 
children are exposed to the dangers of the hostilities, this affects the integration of such children 
into communities after war, it is for this reason that protection of children is upheld and a war 
crime is committed when they are conscripted into armed groups. 
These practices by armed opposition groups are breaches of IHL rules; they constitute war 
crimes which can be prosecuted and punished, since people who lay down weapons, or those 
not taking part in hostilities, have to be respected and protected. The respect of those not taking 
part in the hostilities is also extended to humanitarian agencies. Humanitarian agencies and 
their personnel are also to be respected as will be discussed below. 
4 3 2 4 Humanitarian Agencies under attack in Somalia 
There are existing prohibitions under international law against attacks knowingly and 
intentionally directed against personnel involved in a humanitarian assistance or peacekeeping 
mission undertaken in accordance with the Charter of the United Nations, which in situations of 
armed conflicts constitute war crimes.476 Common Article 3 and Additional Protocol II also 
prohibit attacks on humanitarian workers.477 The UN Security Council has condemned all forms 
of violence478 to which those participating in humanitarian operations are increasingly being 
exposed, as well as attacks on humanitarian convoys and acts of destruction and the looting of 
their property.479 
Aid workers are entitled to protection as civilians, as they are people not taking part in the 
hostilities, but only providing assistance to the warring parties.480 Common Article 3 also 
provides for an impartial humanitarian body to offer its services to the parties to the conflict. The 
obligation of all parties involved in an armed conflict is to comply fully with the rules and 
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principles of international humanitarian law applicable to them that are related to the protection 
of humanitarian personnel.  
Threats to aid workers threaten or lessen the willingness of such agencies to participate in aid 
missions. It is important to allow full and unimpeded access by humanitarian personnel to all 
people in need of assistance, and to make available, as far as possible, all necessary facilities 
for their operations, and to promote the safety, security and freedom of movement of such 
humanitarian personnel.481 A case in point is where Medecins Sans Frontieres closed its clinic in 
Xadaar482 after a security incident; and it stated that the humanitarian organisation was unable 
to continue its work, as minimum safety conditions for patients and staffs were not 
guaranteed.483 Serious violations of Common Article 3 are considered to be war crimes in terms 
of Article 8 of the Rome Statute. The section below will discuss the serious violations of 
Common Article 3 that have continued to occur in Somalia. 
4 3 3 Serious Violations of Common Article 3 
No definitive international codification exists of the substantive law of war crimes. Important 
progress has now been made, however, in Article 8(2) of the Rome Statute core crimes are 
listed which also embody customary international law.484 The Tadic Appeals Chamber 
determined a range of provisions of the IHL, such as prohibition of treacherous killing, attacks 
on civilian population, and the use of certain weapons. These now also extend under customary 
international humanitarian law to non-international armed conflict.485 The prohibition of certain 
weapons in international law is also extended to non-international armed conflict.  
The elementary considerations of humanity and common sense make it preposterous that the 
use by States of weapons prohibited in armed conflicts between themselves be allowed when 
States try to put down rebellion by their own nationals on their own territory.486 What is 
inhumane and consequently proscribed in international wars is also inhumane and inadmissible 
in civil strife. This fundamental concept has brought about the gradual formation of general rules 
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concerning specific weapons, rules which extend to civil strife, and the sweeping prohibitions 
relating to international armed conflicts.487 
The prohibition also extends to the treatment of people. Rule 90 of customary international 
humanitarian law states that torture, cruel or inhuman treatment, outrages upon personal 
dignity, in particular humiliating and degrading treatment are prohibited .488The prohibition of 
torture was already recognised in the Lieber Code. The Charter of the International Military 
Tribunal at Nuremberg included “ill-treatment” of civilians as a war crime.489 Additionally, 
Additional Protocol II promotes the respect of the people who are not taking part in the 
hostilities, and those who have ceased to take part in hostilities; it also prohibits subjecting 
the people to inhumane, cruel treatment and torture which Article 8(2)(c)(i) of the Rome 
Statute makes a war  crime. Common Article 3 also prohibits torture on civilians and those 
placed hors de combat.   
Execution of civilians without a proper and regularly constituted court, granting such judgement 
and offering the due process of rights, is also recognised as a grave breach of Common Article 
3 and Article 6 of Additional Protocol II. Common Article 3(1)(d) prohibits the passing of 
sentences and the carrying out of executions without previous judgment pronounced by a 
regularly constituted court, affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples. What follows is a discussion on penal prosecution and 
judicial guarantees. 
4 3 3 1 Penal prosecutions and judicial guarantees 
Penal prosecution is prohibited in terms of Article 6(1), which states that the article applies to 
the prosecution and punishment of criminal offences related to the armed conflict. Article 6 lays 
down principles of universal application, which every responsibly organised body must, and can, 
respect. It supplements and develops common Article 3(1)(d), which prohibits "the passing of 
sentences and the carrying out of executions without previous judgment pronounced by a 
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regularly constituted court, affording all the judicial guarantees, which are recognised as 
indispensable by civilized people."490 
Article 6 reiterates the principles contained in the third and fourth Geneva Conventions. For the 
rest, it is largely based on the International Covenant on Civil and Political Rights, particularly 
Article 15, from which no derogation is permitted, even in the case of public emergency 
threatening the life of the nation.491 The non-derogability of the provision ensures that people 
are treated humanely, and are protected. Breaches of international law should not go 
unpunished on the basis of the fact that the act or omission concerned was not an offence 
under the national law at the time it was committed.492 
The Rome Statute in Article 8(2)(c)(iv) prohibits the passing of sentence and the carrying out of 
executions without previous judgement pronounced by a regularly constituted court, affording 
the judicial guarantees, which are generally recognised as indispensable.493 It further states that 
it is a serious violation of Common Article 3 to pass judgement on persons not taking active part 
in the hostilities, including members of the armed forces who have laid down their arms, and 
those placed hors de combat by sickness, wounds, detention or any other cause.494 Al-shabaab 
has not respected its obligation in respect to civilians. The civilian population in their power, or in 
the areas they control are not protected and they are killed for trying to protect their family 
members not to fight with Al-shabaab, some become victims of persecution when family 
members flee the group; Al-shabaab thinks that the only way to bring them back is to kill their 
relatives in order to instil fear in them.495 
In Al-shabaab-controlled areas executions are imposed as a judicial punishment with little or no 
legal due process even for minor infractions of Al-shabaab’s strict interpretation of Sharia law.496 
Article 6 of Additional Protocol II clearly states that ‘[n]o sentence shall be passed and no 
penalty shall be executed on a person found guilty of an offence except pursuant to a conviction 
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pronounced by a court offering the essential guarantees of independence and impartiality’.497 It 
may be difficult for armed opposition groups to grant the right to appeal as this might exceed 
their capabilities.498 Lack of a stable territorial presence and the lack of facilities would be one 
explanation for a policy by armed opposition groups of executing all captured persons.499 
The establishment of a court meeting the requirements of Article 6 of Additional Protocol II by 
armed opposition groups would be difficult as armed opposition groups are unable to comply 
with the relevant norms. They must leave prosecution to the government authority.500 This joins 
with the absence in international practice of recognition of the obligation of armed opposition 
groups to prosecute violations of IHL committed by persons under their control.501 State legal 
institutions should have the authority to prosecute rather than to leave prosecution in the hands 
of armed opposition groups, who would not afford all the protection granted in terms of 
international humanitarian law and human rights norms.502Justice and the accountability for 
human rights violations are indispensable if Somalia is to re-establish rule of law and justice.503 
4 4 Conclusion 
They are norms accepted as applicable during non-international armed conflict. Common Article 
3 lists obligations that armed groups and government forces fighting in the non-international 
armed conflict are to adhere to. Most often these obligations are not respected by the parties to 
the conflict. When the parties to conflict do not respect their obligations they are in breach of the 
rules applicable to them. As discussed above breaches of obligations constitute war crimes. 
Breach of obligation are grave breaches of the Geneva Conventions of 1949, serious violations 
of customary international law and serious violations of rules applicable in non-international 
armed which includes attacks against civilians, sexual violation against women and children and 
conscription and enlistment of children.  
Government or armed opposition groups have recruited tens of thousands of children. Boys 
serve as porters, messengers and combatants. Girls may also serve as combatants, or prepare 
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food, and attend to the wounded. In addition, they may be forced to provide sexual services, or 
be “married off” to other soldiers. Among the most severe violations of human rights that many 
children especially adolescent girls experience during armed conflicts are rape, prostitution and 
other forms of sexual violence and exploitation.504 
All persons not taking part in the hostilities are protected against violence to life, health and 
physical or mental well-being, in particular murder, as well as cruel treatment, such as torture, 
mutilation or any form of corporal punishment; collective punishments; taking of hostages; acts 
of terrorism; outrages upon personal dignity; slavery and the slave trade in all its forms; pillage; 
threats to commit any of the foregoing acts.505Attacks against Civilians constitute serious 
violations of laws and customs applicable in non-international Armed Conflict. The perpetrators 
are to be held accountable for war crimes. War crime is extended to sexual violence perpetrated 
against women in the non-international armed conflict in Somalia and also conscription of 
children as fighters by parties to the Somali conflict. These also constitute serious violations of 
Common Article 3 which gives negative obligations to the parties to the conflict to refrain from 
doing in the course of hostilities.  
There is need to provide special protection to women and children belonging to the civilian 
population. The Declaration on the Protection of Women and Children in Armed Conflict 
solemnly proclaims and calls for the strict observance of the Declaration by all Member 
States.506 Attacks and bombings of the civilian population inflicting incalculable suffering 
especially on women and children who are the most vulnerable members of the population 
should be prohibited and such acts should be condemned;507 and if committed, these acts would 
constitute war crimes. Perpetrators of such crimes should be held criminally responsible and the 
government is to enforce IHL by prosecuting those who have committed war crimes. As will be 
seen in the discussion below states have obligations to prosecute breaches of international 
humanitarian law. What follows is a discussion on the role of the government of Somalia in 
bringing perpetrators of crimes to justice. 
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Chapter five 
THE ROLE OF THE SOMALI GOVERNMENT IN BRINGING PERPETRATORS OF 
WAR CRIMES TO JUSTICE 
5 1 Introduction 
States have an obligation to investigate and prosecute persons alleged to have committed 
crimes during armed conflict in order to protect victims of war. Civilians are often victims of 
lawlessness and violence during armed conflict. Thus, parties to the Somali conflict, including 
the armed opposition groups, have an obligation to respect the rules of IHL at all times.  If and 
when the obligations are breached by the parties to the armed conflict such parties are to be 
held accountable. Accountability for the breaches of international law can manifest through 
individual criminal responsibility or under joint criminal responsibility. 
This chapter deals with the role of the Somali government in holding armed opposition groups 
accountable for the atrocities that continue to take place in Somalia. It analyses the obligations 
of the State of Somalia to prosecute those who have committed crimes within its territory It will 
further analyse how the Rome Statute could be invoked taking into consideration the difficulties 
and challenges the Somali government is experiencing in bringing perpetrators to account and 
closing the accountability gap to end impunity to human rights and humanitarian abuse. 
It further discusses the role that AMISOM has played in the conflict and its role in supporting the 
government of Somalia to re-construct not only the justice system and related institutions, but 
also in the promotion of the rule of law. It further deals with the role that humanitarian actors and 
aid workers have played in the conflict and the support that they have rendered in the 
humanitarian crisis and their continuous presence, despite at times when they could not do their 
work due to blockages, or for security reasons linked to threats and kidnapping. 
5 2 Applicability of International Law to Somalia Courts 
The application of international law by national courts depends on a decision by domestic legal 
systems. At present, there is no general rule of international law noting how States should 
incorporate international law into domestic legal systems.508 States are receptive of customary 
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international law as applicable law executed by domestic courts.509 Article 27 of the Vienna 
Convention, establishes that States cannot excuse the non-fulfilment of their international 
obligations based on their domestic law. The international rules need to be applied by state 
officials to become operational and national implementation is therefore of the utmost 
importance. 
 
Common Article 1 of the Geneva Conventions imposes upon state parties an obligation to 
implement the provisions of the Geneva Conventions in their domestic legislation.510 This 
obligation covers the Conventions in their entirety, including Common Article 3.511 The traditional 
state-centred approach to IHRL holds that only States have obligations to prevent human rights 
violations and to ensure respect and protection to the rights of individuals within their 
jurisdiction.512 
However, even if given full effect, IHL and international criminal law only partly address harmful 
activities of armed groups and their effects on the population. Unsurprisingly, given the situation 
on the ground in Somalia, the UN Security Council has reacted in a similar fashion, when, for 
instance, it “strongly urge[d] the Somali factions to respect international humanitarian and 
human rights law”513 or, more vehemently, repeatedly “stress[ed] the responsibility of all parties 
and armed groups in Somalia to take appropriate steps to protect the civilian population in the 
country, consistent with IHL and IHRL.”514 
IHRL has long recognised that, in addition to the negative obligations imposed upon States they 
also have a positive obligation to exercise “due diligence” in securing the enjoyment of human 
rights against violations by non-state actors.515 The “due diligence” principle in the case of 
torture entails a duty for States “to afford everyone protection through legislative and other 
measures as may be necessary against the acts prohibited by Article 7 of the ICCPR.516 States 
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are required to prevent, punish, investigate and redress the harm caused by such violations by 
private persons or entities which include armed opposition groups.517 
A State is, however, responsible only for the conduct of members of its armed forces acting in 
that capacity. This limitation may exclude all acts committed by a private person. However, 
armed opposition groups as party to the conflict, are responsible for their actions.518The justice 
sector seems to suffer from a very low level of human resources and infrastructure, absence of 
courts, unqualified judicial personnel and corruption. Furthermore, the civil war has destroyed 
the institutional integrity of the justice system and left a patchwork of contradictory and 
overlapping laws (including ‘customary’ and Sharia law).519 Despite the fragmented decaying 
criminal justice system, Somalia’s obligation to prosecute those who have committed breaches 
remains. What follows is a discussion on the obligation to prosecute international crimes 
committed in non-international armed conflict in Somalia. 
5 3 Obligation to Prosecute International Crimes in non-international armed 
conflict 
Once a crime has been identified as having jus cogens status, it inevitably imposes obligations 
erga omnes or obligations owed to all mankind. These obligations include the duty to prosecute 
accused perpetrators and to punish those found guilty.520 The Convention against Torture 
imposes an unequivocal duty on state parties to prosecute acts it defines as criminal. It requires 
each state party to ensure that all acts of torture are criminalised under its domestic laws.521The 
African Commission on Human and Peoples’ Rights also recognises the obligation to prosecute. 
Murungu states that: 
“In interpreting the African Charter, State parties have a duty to prosecute and punish serious 
violations of certain rights under the African Charter. These serious violations attracting the duty to 
prosecute and punish include extrajudicial executions, torture, slavery, and disappearances. The 
Commission has also held that amnesties covering serious violations of human rights are 
incompatible with the duty of states to prosecute and punish these violations under the African 
Charter.”522 
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Articles 25 and 26 of the ACHPR create obligations on State parties to ensure respect of rights 
and establishment of institutions to enforce and promote the protection of rights.523 This shows 
that States parties to the ACHPR have an obligation to ensure compliance, and whenever there 
is breach to enforce and prosecute those in breach. The duty to prosecute and punish is 
‘absolute’, implying that State parties would be in breach of the treaty obligation if they fail or 
refuse to prosecute these grave breaches.524 These erga omnes obligations are legally 
enforceable, non-derogable and are binding as such on all members of the international 
community.525 
The United Task Force (UNITAF) has proposed a system of tribunals that operate in the 
absence of national government.526 As early as 1992 there were speculations that a war crime 
tribunal would be convened to deal with war criminals in Somalia. This was based on the 
evidence of execution of civilians prior to UNITAF being deployed into the Kismayo area.527 It 
was later determined that no tribunals would be convened to deal with the local community due 
to uncertainty over the legal basis for the exercise of such jurisdiction resulting from the 
reluctance to acknowledge the law of occupation.528 UNITAF from the onset of its assistance did 
not apply the laws of occupation as they were assisting the government forces. IHL could have 
been applied, as Somalia was a member State to the Geneva Conventions even before the start 
of the conflict.  
UNITAF after handing over power to the United Nations Operations in Somalia (UNISOM) was 
neither able nor capable of doing anything regarding the detainees from the armed groups.529 
None of the forces which came to assist had given a thought to try detainees.  Alternatively they 
could have been tried by re-establishing some form of local justice administration which would 
have satisfied all obligations and avoided the burden on UNITAF and UNISOM.530 Had the plan 
to initially reconstitute an indigenous law enforcement regime, then war criminals could have 
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been tried.531 Since no government was in place in Somalia at that particular time, the forces 
deployed under a Security Council resolution to fight the armed groups bore an international 
legal obligation532 as they were assisting in the fight against armed opposition groups. The UN 
Security Council resolution warned that those in violation of IHL would be held individually 
responsible,533 therefore implying a mandate to give effect to this warning and prosecute those 
who committed grave breaches of Common Article 3. 
As the Australian forces were in Somalia to help, the need to re-establish the police force was a 
priority. The central need in this regard was to establish a secure environment for humanitarian 
relief operations and partly an effort to meet The Hague Regulations obligation to restore law 
and order.534 When Gutaale Jess was detained it was stated that the obligation to prosecute 
stemmed from Article 146 of the fourth Geneva Convention, to seek out and prosecute those 
guilty of committing grave breaches as detailed in Article 147.535 
Article 41 of the Draft Articles on State Responsibility notes that States shall cooperate to end 
any breaches through lawful means.536 International crimes that take the form of serious human 
rights violations give rise to universal jurisdiction. All States are permitted to suppress the 
breach of such rights, irrespective of where the breach is committed, in accordance with the 
principles of universal jurisdiction.537 
Rule 144 of the customary international humanitarian law states that States may not encourage 
violations of IHL by the parties to the armed conflict.538 They must exert their influence, to the 
degree possible, to stop violations of IHL.539 From the wording of the rule it obliges States to not 
encourage violations of IHL, en-campus and enforces their duty to prosecute those in violation 
of the laws. As this is established custom of States, it is also applicable in non-international 
                                                          
531 Micheal Kelly “Transitional justice in Peace Operations: Shaping the Twilight Zone in Somalia and East Timor 
218. 
532 Micheal Kelly “Transitional justice in Peace Operations: Shaping the Twilight Zone in Somalia and East Timor 
222. 
533      S/RES/794(1992) and S/RES/814 (1993). 
534 Micheal Kelly “Transitional justice in Peace Operations: Shaping the Twilight Zone in Somalia and East Timor 
223. 
535 Micheal Kelly “Transitional justice in Peace Operations: Shaping the Twilight Zone in Somalia and East Timor 
220. 
536 International Law Commission “Draft Articles on Responsibility of States for Internationally Wrongful Acts” 
November 2001http://www.unhcr.org/refworld/docid/3ddb8f804.html (accessed 2012-10-31) 
537 Roberts “Comparative International law? The Role of National Courts in Creating and Enforcing International” 
(21 March 2012) International and Comparative Law 
Quarterlyhttp://documents.law.yale.edu/sites/default/files/Roberts%20-%20Comp_Intl_Law.pdf (accessed on 
2013-09-09) 64. 
538      Rule 144 “Ensuring Respect for International Humanitarian Law Erga Omnes” http://www.icrc.org/customary-
ihl/eng/docs/v1_cha_chapter41_rule144 (accessed on 2013-11-28). 
539       Henckaerts and Doswald-Beck Customary International Law Rules (2005) 509. 
89 
 
armed conflict. As the Somali conflict is non-international the parties are bound by the provision 
of the rule. Common Article 1 requires States to respect and to do all in their power to ensure 
respect of IHL.540 
Even though these norms have been breached, not much has been done in holding armed 
opposition groups and all groups fighting in Somalia accountable to end the on-going impunity 
of humanitarian and human rights law. As civilians are tortured by both parties to the conflict 
there is a need to ensure accountability for breaches of these international norms and the 
government is to fulfil its duty to prosecute. Where there exist international bodies charged with 
impartially monitoring compliance with treaty provisions on torture, these bodies enjoy priority 
over individual States in establishing whether a certain State has taken all the necessary 
measures to prevent and punish torture and, if they have not, in calling upon that State to fulfil 
its international obligations.541 
The ICRC Study reveals an obligation on States to prosecute war crimes in non-international 
armed conflict, while no similar obligation is extended to armed opposition groups.542 The ICRC 
enforces the duty of a States to prosecute as it is the only party to the conflict that can carry out 
this obligation, and not armed opposition groups. The jurisprudence of the ad hoc tribunals, the 
findings of the ICRC Study and the provisions of the ICC Statute all conclude that from the 
individual penal responsibility perspective, the obligation to punish is the same in non-
international armed conflict as it is in international armed conflict543 and requires States to 
enforce their obligation to prosecute. What follows is a discussion on the role that AMISOM has 
played in assisting the Somali government in rebuilding the justice system in an attempt to hold 
armed groups accountable. 
5 4 The Role of AMISOM in assisting Somalia in the justice process 
AMISOM replaced and subsumed the Inter-Governmental Authority on Development (IGAD) 
Peace Support Mission to Somalia. It was created by the African Union’s Peace and Security 
Council on 19th January 2007 with an initial six month mandate.544 Adopting resolution 1744 
and acting under Chapter VII of the Charter, the Council authorized the African Union mission to 
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take all measures, as appropriate, to carry out support by assisting with the free movement, 
safe passage and protection of all those involved in a national reconciliation congress involving 
all stakeholders, including political leaders, clan leaders, religious leaders and representatives 
of civil society.545 The mandate of AMISOM was extended until 28 February 2014 by UN 
Security Council resolution 2093, to take all necessary measures, to ensure in full, compliance 
with its obligations under international humanitarian law and human rights law.546 
 
The African Union mission in Somalia  is mandated by the UN Security Council to provide 
protection to the Transitional Federal Institutions (now the Federal Government) and security for 
key infrastructure; assistance with the implementation of the National Security and Stabilization 
Plan; contribution to the creation of the necessary security conditions for the provision of 
humanitarian assistance; and protection of its personnel and facilities, as well as ensuring the 
security and freedom of movement of its personnel.547 AMISOM has contributed, as requested 
and within its capabilities, to the creation of the necessary security conditions for the provision of 
humanitarian assistance.548 
The international community has the duty to turn that opportunity into reality by supporting the 
elements of the text of the adopted resolution, as well as the efforts of the African Union.549 
Humanitarian personnel in Somalia are targeted by all parties to the conflict, and in many cases 
the identities and the affiliation of the perpetrators are unclear.550 The general level of insecurity, 
combined with targeted attacks on humanitarian agencies and their personnel, severely restricts 
the delivery of humanitarian assistance in a country in which the majority of the population 
require humanitarian assistance.551A number of agencies have been forced to suspend 
programmes and evacuate staff and consequently emergency food, shelter and essential 
medical services have been disrupted.552 
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The provision of humanitarian assistance is regulated by the Fourth Geneva Convention and the 
two Additional Protocols. The obligations set out in these instruments will be discussed below, 
but it suffices to say that the legal protection of humanitarian assistance enshrined within these 
instruments is strong. Many of the relevant provisions are seen as representing customary 
international law. In the case of non-international armed conflicts, humanitarian assistance is 
regulated by Common Article 3 of the Geneva Conventions and Article 18 of Additional Protocol 
II. Humanitarian organizations are to be granted ‘all facilities’ for the purpose of providing 
humanitarian assistance. States have a duty to request and to facilitate the delivery of 
humanitarian assistance to persons within their effective control.553 Somalia has an obligation to 
ensure that organisations are protected including their personnel and taking measures against 
perpetrators of violence. Its strategies and plans should be based on full consultation with the 
communities involved and with the appropriate local and regional authorities. Somalis also need 
to recognise that it is legitimate for the humanitarian organisations, both international and 
national, to have its own coordinating forums that then engage with authorities, with civil society 
and communities.554 
Throughout 2013 the United Nations, the African Union and the Intergovernmental Authority on 
Development (IGAD) and other international partners have worked together to overcome 
challenges as they arose. Above all, it was the desire of the Somali people for peace and 
change that moved the process forward.555 Human rights violations, including wide spread 
targeted killings of journalists and endemic sexual violence remain a concern, however, 
important and tangible steps were taken to recognize the importance of human rights and 
justice in the context of the political transition.556 AMISOM has contributed to improving the 
security situation in Mogadishu and has helped to reduce the threat posed by Al-Shabaab and 
other armed opposition groups.557 
The UN Security Council has stated that the Somali government should expand on the rule of 
law institutions to areas recovered from Al-Shabaab and it should take measures against 
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individuals whose acts threaten the peace, stability or security of Somalia.558The international 
community should continue its efforts to support the development of the Somali justice 
institutions enhancing coordination of international support. Protecting and promoting human 
rights, investigating breaches of IHL and bringing those responsible for such breaches to 
account is essential for the legitimacy of the new Somali authorities, and it can be achieved if 
Somalia fulfils its state obligations under IHRL  and IHL.559 
5 5 Conclusion 
It is clear that states have a duty to prosecute those in breach of obligations imposed by 
customary and treaty law. The norms recognised as jus cogens makes it clear that states have 
an obligation to ensure that those who do not respect their obligations are to be held 
accountable. These obligations are imposed on a state in respect of international criminal 
sanction, IHL and IHRL. States are obliged to investigate impartially and thoroughly, irrespective 
of whether the perpetrators are State officials or non-state actors. Where sufficient evidence is 
found, States are duty-bound to prosecute those responsible and, where found guilty, impose a 
punishment commensurate with the gravity of the crime.560 
From the on-set of the armed conflict in Somalia, there was a need for a court or tribunal to 
prosecute those who were in breach of IHL. The continuous efforts of different missions that 
were present in Somalia would have assisted in this capacity. The UNITAF’s proposal for a 
system of tribunal would have been helpful in ending impunity of the various breaches that have 
occurred in the past 22 years. This would at least have contributed to continuous efforts by all 
those who have tried to rebuild Somalia before the Transitional Federal Government and the 
Federal government that came to power in 2012.  Now that there is a Federal Government, it 
bears the obligation to enforce rules IHL as applicable to the non-international conflict in 
Somalia and to help the humanitarian agencies in the provision of humanitarian assistance to 
the civilian population in Somalia.  
Under international law the Somalia federal government has an obligation to ensure the safety 
of all people working within its state. They are to provide security to the aid organisations that 
are currently working in Somalia. As seen from the discussion above Somalia is not a safe place 
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for humanitarian aid workers as they are mostly attacked in their effort to assist. There is need 
to end impunity, uphold IHL principles and human rights law in holding accountable those who 
commit such crimes if Somalia is to achieve its goals of peace and security. This can only be 
done if the state takes its responsibility in bringing perpetrators of violence to account.  
Somalia does not deserve to return to all-out civil war, and the international community cannot 
afford the country sliding back and dragging the Horn of Africa region with it. If donor countries 
are reluctant to meet the cost of rebuilding, or if the Somali government is unable or unwilling to 
make the decisions needed to use aid effectively, they must answer the question: what risks are 
they willing to accept?561 The Transitional Federal Government was committed to investigating 
any accusations of human rights abuses and prosecuting guilty parties consistent with the 
relevant laws562 so the Federal government of Somalia should continue with such investigations. 
It is therefore submitted that the Federal government of Somalia should enforce the rules of 
international law and the principle of IHL. The Federal Government of Somalia, as it is currently 
supported by AMISOM and international partners is to consolidate security and establish the 
rule of law in areas secured by AMISOM. With the availability of foreigners assisting in the 
country’s rebuilding and distribution of aid to the needy Somalis, there is need to enact laws and 
enforce the available laws to ensure safety of those assisting in the country.  
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Chapter six 
CONCLUSION AND RECOMMENDATIONS 
6 1 Conclusion 
IHL imposes obligations upon states and armed opposition groups. These obligations apply 
equally to both parties to the conflict. The International community have attempted to regulate 
the conduct of parties to the non-international armed conflict through Common Article 3, 
Additional Protocol II and customary international humanitarian law. However, breaches of 
these obligations continue to occur in Somalia. The Somali conflict has not been different from 
other contemporary wars. Breaches of obligations by all parties to the conflict have been 
manifested during most of the attacks. In such cases, the civilians bear the brunt of such 
breach. 
As a fundamental rule civilians cannot be targeted unless, and for such time, they participate in 
hostilities. Civilians also include persons who have laid down their weapons and those placed 
horse de combat. It is today perhaps more important than ever that IHL serve to protect and 
provide the minimum requirements when dealing with civilians during armed conflicts.  All 
parties to conflict should recognize and value IHL. News reports how insurgencies and terrorist 
attacks are getting more and more common, leading to devastating effects for those affected 
which are mostly civilians and aid agencies. 
The purpose of IHL is to govern the conduct of hostilities while giving parties to the conflict 
obligations that they are to abide by in conducting of their hostilities. This has not been the case 
in Somalia as parties to the conflict, especially Al-shabaab, has continually perpetrated 
atrocities against civilians. These atrocities include attacks against the civilian population, 
torture or inhumane cruel or degrading treatment, willful killing, use of child soldiers and sexual 
violence against women and girls who are usually civilians. 
When armed opposition groups involved in non-international conflict injure civilians, actors may 
be held accountable under international law for either their wilful acts or for failure to prevent or 
repress them.563 The accountability of armed opposition groups, as such would be the most 
appropriate answer to the abuses committed by these groups.564 There are rules in IHL that 
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govern the conducting of hostilities, which are equally applicable to non-international armed 
conflict.  
Somali customary laws are based on strong conservative norms and traditions, they are not 
static. These laws are dynamic within the framework of the clan system. The customary clan 
system could be used to hold members of groups accountable and complemented by formal 
prosecutions. Even though this would be an effective way to resolve problems arising from the 
conflict, it cannot be effective in dealing with international crimes or war crimes.  
The international concern with individual accountability is clearly shown by the establishment of 
the Yugoslavian and Rwandan Tribunals and the drafting of the Rome Statute.565 The provisions 
of IHL, international criminal law, and international human rights law are each aimed at different 
actors. International criminal law obliges the state to prosecute persons for committing these 
criminalized acts.566 International practice shows that armed opposition groups themselves can 
be held accountable under international humanitarian law. In order to be held accountable, such 
groups must at least be organized and engage in military operations.567 
Common Article 3 also extends the scope of obligation that the armed opposition groups have. 
They are to protect those not taking part in the conflict and treat them humanely. Common 
Article 3 and Additional Protocol II lay down the obligations of the parties to the conflict which 
are to be respected at all times. The laws of war bind individuals regardless of whether or not 
they are state agents.568 If the parties fail to respect such obligations then it is a breach of 
obligations and the parties could be held accountable for the breach in IHL, as well as 
international criminal law. 
Armed opposition groups have also used the method of starvation of civilians which is 
prohibited. Conflict insecurity and restrictions on access for humanitarian organisation have also 
fuelled a humanitarian and food crisis in Somalia which worsened in 2011. The Rome Statute 
includes the breach of laws of war as a war crime in both international and non-international 
armed conflicts. Such breaches of IHL create insecurity and make the achievement of peace 
difficult. 
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An outline of the minimum humanitarian standard of fundamental guarantees include the 
prohibition of inhumane treatment is provided for in Common Article 3. Armed opposition groups 
have an absolute obligation in terms of Common Article 3 and AP II regarding the wounded and 
sick. Common Article 3 places an obligation to collect and care for the wounded and sick. The 
obligation to respect the wounded and sick is considered to be explicit and expresses a 
categorical obligation which cannot be restricted or derogated. 
The UN Security Council has recognised that peace and stability in Somalia depend on 
reconciliation and effective governance across the whole of Somalia and urge all Somali parties 
to renounce violence and work together to build peace and stability. The UN Security Council 
expressed its concern at the dire humanitarian situation in Somalia, and its impact on the people 
of Somalia, in particular on women and children.  It called all the parties to the conflict to ensure 
full and unhindered access for the timely delivery of humanitarian aid to persons in need of 
assistance across Somalia, consistent with humanitarian, human rights and refugee law. 
The primary responsibility for ending the on-going abuses that have marked the conflict lies with 
the parties who are fighting. However, this is only possible with strong pressure and support 
from key foreign governments and multilateral institutions. They must insist upon an end to the 
impunity that has fuelled the worst abuses.  An adequate start would be to motivate the UN 
Security Council to establish a Commission of Inquiry that would document abuses and lay the 
groundwork for accountability. The UN Security Council action to establish a Commission of 
Inquiry would be the clearest signal the international community could send that it is serious 
about wanting to see accountability for war crimes and serious human rights abuses in Somalia.  
The main question guiding this research is how the accountability gap for war crimes in Somalia 
can be closed.  The focus of the research hinged on the three subsidiary questions posed in the 
research questions. As the victims of the conflict await justice for the atrocities committed 
against them, they continue to be victims. The difficulties are in the inability to prosecute and 
hold accountable those responsible for the atrocities. As seen in Chapter three, the researcher 
attempted to establish whether other alternatives could be used in holding armed opposition 
groups accountable. The establishment of an effective system to ensure accountability for the 
atrocities would be more viable, but realistically rather difficult. 
The conflict in Somalia has had a negative impact on the civilian population, especially women 
and children. The effects of the conflict can be seen on the breakdown of society as children are 
recruited to fight in the conflict. Children, who are abducted and forced into armed groups, 
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participate in the conduct of hostilities and as a result could possibly face charges for their 
participation. These are some of the dangers to which they are exposed and they commit 
horrendous atrocities as they are often too young to discern right from wrong. The fear of 
execution by armed groups also contributes to the conduct of children. Somali children growing 
up in clan based war-torn communities are easily and deliberately indoctrinated into clan hatred 
and violence that they are too young to resist and understand.569 As they have been exposed to 
conflict throughout their entire lives they may not have a chance to develop a value system as 
the disruptions greatly reduce the transmission of clan values and reintegration into the 
communities. 
Additional Protocol II in Article 13(2) states that civilians shall not be the object of attack 
unless and for such time as they take a direct part in hostilities. Women and children fall into 
this category but they are the ones who bear the negative impact of conflict. Women endure 
a number of abuses, including that of a sexual nature, committed exclusively or 
disproportionately against them because of their gender. They are subjected to sexual 
violations by the groups fighting and this is also true of Somalia. Many women in Somalia 
experience sexual violence by other clans as a weapon of war.  
Sexual violence against women and children amounts to torture and inhumane, degrading 
treatment which is prohibited by Common Article 3. The article provides the general 
protections of all those not taking part in active hostilities. As often women remain to care for 
children parties to the conflict use that opportunity to inflict pain on women and recruit 
children. All these are also prohibited in terms of Article 8 of the Rome statute and amounts 
to war crimes.570 
International criminal law has become one of the main means of enforcing humanitarian 
obligations. By assisting the people of Somalia to create and maintain order and new 
institutions for their own governance, authorities in foreign countries should take steps to 
bring to justice those suspected of committing war crimes in Somalia. Taking the example of 
the United States of America (USA) it is an example that other States should also take into 
consideration in holding armed groups accountable.571 The States are encouraged to also 
take part in holding those who participate in criminal activities to be accountable by ensuring 
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that any person who participates in the financing, planning, preparation, or perpetration 
supporting of terrorist acts is brought to justice.  
The Federal Republic of Somalia has a responsibility to end impunity and to prosecute those 
responsible for the serious violations of international humanitarian law. In Somalia, where 
serious violations of human rights and humanitarian law rise to the level of war crimes and 
crimes against humanity, ending impunity for such crimes by prosecuting and holding 
accountable those who commit them should be among the main objectives of all states and 
an integral part of, not an alternative to, a peace plan. 
Many acts that could be qualified as war crimes or crimes against humanity are being 
committed now in Somalia, in particular in the south of the country which is a stronghold of 
Al-Shabaab.  The absence of justice and the denial of freedoms should lead to the 
government trying those who committed war crimes. It is important to investigate the 
breaches of international humanitarian law and hold those who commit such breaches to 
account. In order to build a transitional justice which will result in lasting peace and 
reconciliation in addition to strong institutions in Somalia there is need for all Somalis to take 
this role, including women, civil society and government actors. This can foster a 
reconciliation process through an inclusive and consultative dialogue.572 
The UN Security Council has stated that the Somali government should expand on the rule of 
law institutions to areas recovered from Al-Shabaab and it should take measures against 
individuals whose acts threaten the peace, stability or security of Somalia.573 The international 
community should continue its efforts to support the development of the Somali justice 
institutions enhancing coordination of international support. Protecting and promoting human 
rights, investigating breaches of international humanitarian law and bringing those responsible 
for such breaches to account is essential for the legitimacy of the new Somali authorities, and it 
can be achieved if Somalia fulfils its state obligations under IHRL and IHL.574 
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6 2 Recommendations 
It is submitted that Somalia should take its IHL law commitments seriously. As a State party to 
the 1949 Geneva Conventions, Somalia has a legal obligation to respect and ensure respect for 
IHL. All Government bodies are obliged to comply with IHL, both treaty and customary rules and 
human rights law binding on Somalia.. In making this commitment the Federal government of 
Somalia is to adopt legislation and to ratify international instruments aimed at protecting the 
civilian population. The adoption of all necessary measures, legal and practical, to eliminate all 
forms of violence against women should be an immediate priority for the Government of 
Somalia. It is therefore submitted that the Government of Somalia should be committed to 
developing legislations and policies for the implementation of economic, social and cultural 
rights. Health and education are key priority areas. The Government requires the financial and 
technical assistance of the international community and relevant international organisations for 
the people of Somalia to reach an adequate level of enjoyment of social and economic rights. 
It is emphasised that security remains critical for political, social and economic progress. 
Establishing capable, accountable and inclusive Somali security institutions that provide 
protection for all people, in particular civilians is therefore vital, especially for women and 
children. The preamble to Additional Protocol II reaffirms the need to protect victims of armed 
conflicts and to supplement measures intended to reinforce their application. It is therefore 
submitted that Somalia should adopt legislation criminalising violations of IHL which should 
entail the criminal responsibility of those committing or ordering violations of IHL. Thus, for 
instance, in two resolutions on Somalia where civil strife was under way, the Security Council 
unanimously condemned breaches of humanitarian law and stated that the authors of such 
breaches or those who had ordered their commission would be held individually responsible for 
them. 
It is also submitted that as women are negatively impacted by the conflict they should be 
involved in the process of holding armed groups accountable. The Federal government of 
Somalia should allow women access to power structures and participate in decision-making with 
regard to armed conflict. Women would be able to draw attention to the particular difficulties 
they experience in conflict situations. 
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6 3 Concluding Remarks 
International Humanitarian law attempts to remove the negative effects of war by providing 
obligations that parties to the conflict are to respect. Whenever the parties to the conflict are in 
breach of such rule it brings about responsibility. Breaches occur in the form of serious 
violations of the rules and are applicable to non-international armed conflict as in the case of 
Somalia and customs of war. Grave breaches occur where there are violations of the Geneva 
Convention. To ensure compliance of IHL, IHL should be enforced via international criminal law 
and therefore it necessitates ending impunity. 
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